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Down again by 0.2 per cent between February and 
March. March all-items index: 114.8 per cent of the 
1947-1949 average, 1.1 per cent higher than March, 
1953. Food and apparel prices dropped 0.4 per cent 
and transportation was down 0.3 per cent, on the 
average. Rents and services moved upward. All 
items in cities: Atlanta, 117; New York, 112.4. 


Seasonal increases in agricultural employment boosted 
March total employment to 60.1 million, 100,000 above 
February, but nonfarm jobs declined by 126,000 dur 
ing the 30-day period, according to Department of 
Commerce figures (the BLS reported 130,000 fewer 
nonfarm jobs). Unemployment in March: 3.725 mil 
lion—up 54,000. 


Average hourly pay of $1.79 in March was unchanged 
The weekly average declined 35 cents from February 
to $70.53. A 12-minute reduction in the average work 
week to 39.4 hours caused the decrease. March weekly 
pay was $1.40 less than a year ago. 


March industrial production was 123 per cent of the 
1947-1949 average, seasonally adjusted, down slightly 
from February and about 9 per cent below a year ago. 
The decrease was in durable goods; nondurables and 


minerals were steady. 


The annual rate in February was $282.9 billion, sea- 
sonally adjusted, $800 million below January. Labor 
income dropped a full billion dollars during the month 
to a $195.3 billion rate, and farm income fell slightly. 
Labor income was $7.1 billion below last July’s peak 
rate of $202.4 billion 


Total consumer credit outstanding fell $647 million in 
February to $27.478 billion, its lowest level since last 
June. Both instalment and noninstalment credit con- 
tributed to the decrease. Automobile paper dropped 
to $9.915 billion, but was $1.435 billion above a year ago 


The total value of ail the goods and services produced 
in the United States during the first quarter of 1954 
declined about 1 per cent from the previous three- 
month period, according to the Department of Com- 
merce. The seasonally adjusted annual rate for the 
quarter was $359 billion, a $4.5 billion drop. 
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The Impasse 
in Collective Bargaining Law 


By SANFORD COHEN 


| ORN in a frenzy of controversy, the 

Taft-Hartley Act, after six 
life, remains a focal point of bitterness that 
has diminished but little. There is a body 
that this extremity of 
feeling as unreasonable. The partisans, it 
is felt, ought to quit playing to the galleries, 
amendments, 


years of 


of opinion regards 


agree some necessary 


and 


upon 
then—presumably—torget the whole 
This approach has impressed neither 
labor nor the 
determined proponents 
Nevertheless, it 
has a certain amount of appeal because of 
Underlying such 


thing.’ 
the organized 
equally 


groups less 
vocal but 


of a more restrictive act 


its surface reasonableness 
advice are implicit assumptions concerning 
the nature of labor law. These fall short of 
being realistic they overlook, or, at 
least minimize, basic complexities that will 


since 


tend to prolong the problems of collective 
bargaining law for an indefinite period. The 

' This advice is implicit in the comments made 
by President Eisenhower in his State of the 
Union message, February 2, 1953, and by Labor 
Secretary James P. Mitchell in his address to 
the CIO Convention on November 18, 1953. A 
more elaborate expression of this viewpoint can 
be found in Benjamin Rathbun, ‘‘Taft Hartley 
and the Test of Time,'’ Harper’s Magazine, 
March, 1953, pp. 74-80. Rathbun does indicate 
that some of the necessary amendments in- 
volve problems not easily solved. 

? Stated this bluntly, the assertion assumes a 
precision that must be qualified. Exceptions to 
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over-all difficulty is, in fact, illustrative of a 


type of dilemma from which a free society 


can extricate itself only with a great show 


of patience and understanding 


In terms of its power dimensions, the or- 


ganized labor-management relationship in 
the United States has progressed through 
These 


as (1) a period of management supremacy 


two basic stages may be described 


and (2) a period of labor ascendancy.’ Pat 


alleling these stages and intertwined in a 
cause-and-effect relationship has been a suc- 
government attitudes towards 
organized that 
tion, to neutrality, to encouragement, before 


Carried on his 


cession ot 


labor changed Irom Opposi- 


reaching the present stage 


torically in a context of management su- 
premacy,’ collective bargaining has, in the 
post-World War II period, reached a stage 


of development where the participants ap 


generalization can be found in 
plants and geographical loca 


the sequential 
specific industries 
tions 

* This supremacy had aspects apart from the 
purely economic Sociologically, the _ status, 
prestige and community position of the em 
ployer as compared to that of the union leader 
represented a type of bargaining advantage 
In the legal area, the courts’ sympathy with 
business aspirations and property rights re- 
sulted in a well-known series of court decisions 
that prejudiced union activity 
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proach each other with an equality of bar- 
gaining power.* 

It was inevitable that the mere 
ance of new power aggregates would cause 


appear 


uneasiness in a society always suspicious 
of political power increasingly 
cerned about the exercise of power by or- 
ganized private The appearance 
of CIO organizations in the basic industries 
and the accelerated growth of the AFL 
after 1937 resulted in immediate legislative 
reaction. In state after state the legisla- 
tures passed laws that rested upon funda- 
mentally different premises from the Wagner 
Act Whereas the latter law sought to 
provide workers with free choice in the area 
of collective representation and bargaining 
rights, the new laws sought to control and 
condition the structure and behavior of 
labor unions.’ At times this resulted in the 
inconsistency of collective bargaining being 
encouraged and discouraged in the same 
statute. The Taft-Hartley Act of 1947 was 
a national statement of a development that 
had begun ten years earlier at the state level. 


and con- 


groups. 


The growth of union power has focused a 
new type of public interest on the union and 
it is probably true that this has resulted in 
general support of the position that some 
degree of control over union behavior ¢s 
essential. To advance beyond the ele- 
mentary proposition that “some” control is 
necessary, however, 1s to step into a welte1 


of complexities. Precisely what is it that 


* “Equality of bargaining power’’ is a phrase 


more used than defined. Logically, the test of 
power would be the conflict. Equality would 
be that situation where both parties would be- 
come exhausted and be forced to come to terms 
at the same time. What is probably meant by 
those who use the phrase and what is meant 
here is that neither side can arbitrarily impose 
its will upon the other without arousing effec- 
tive opposition. 

‘For a detailed description of this develop- 
ment in state law see State Labor Legislation, 
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should be controlled, and how 1s this con 
trol to be effectuated? A salient difficulty 
emerges from the close relationship between 
a public desire to control the possible abuse 
of power and the desire of antiunion or, at 
least, Opposing groups to limit union powe1 
collective 


legislation for bargain- 


now 


through 
ing and—it must be added—political 
advantage 

The milieu created by a public uneasiness 
over the appearance of established and et 
fective unions facilitates efforts to 
selfishly conceived limitations upon union 
behavior that would increase the relative 
bargaining advantages of individual firms 
or industry-wide grouping of firms. This 
situation is a possible explanation of the 
strange amalgam that is the Taft-Hartley 
Act. The general feeling that the Wagner 
Act “had gone too far,” the public restive- 
ness over strikes during wartime, and the 
rash of postwar strikes created an environ- 


Impos¢ 


ment in which a Congress, influenced gen- 
erally by the public temperament but more 
specifically by a variety of employer atti- 
tudes, produced one of the most unstable 
laws passed in recent generations.° 


Were there no other difficulties attached 
to the development of appropriate govern- 
ment policy towards collective bargaining 
relationships, the mere complexity of the 
subject would create substantial problems 
These complexities, which might be de- 
scribed as structural and procedural, include 


1937-1947 (The Ohio State University Press, 


Columbus, 1948), by this author. A summary of 
the development can be found in Harry A 
Millis and Emily Clark Brown, From the 
Wagner Act to Taft-Hartley (University of 
Chicago Press, Chicago, 1950), Ch. 9 

* Instability is used here in the sense of the 
expectations by all parties concerned that con- 
siderable amendment to the act would be forth- 
coming sooner or later. 
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in the former category the .multitude of 
forms under which bargaining takes place. 
Industry-wide, regional, city-wide, firm- 
wide as well as isolated plant bargaining, 
all tend to produce problems peculiar to 
the particular form. A second degree of 
structural complexity from the 
existence of multiple union representation 
individual employers or 
In the procedural cate- 
from the wide 
unions and 


results 


of employees of 
employer groups 
complexity 


pressures 


results 
range of that 
agements can exert upon each other.’ 


gory, 
man- 


These complexities tend to intensify the 
problems of labor law as the purposes of 
the law become more ambitious. Thus, in 
a Wagner Act where the purpose was the 
encouragement of collective bargaining 
under the conditions, there had 
to be continuous resolution of such prob- 


specified 


lems as industry-wide versus local bargain 
ing, the from more 
inclusive representation units, and the rela 
tionship of employer and union pressures to 


severance of crafts 


organizational rights and good faith in the 
bargaining These were by no 
means easily resolved, but the relatively 
simple purpose of the Wagner Act did pro 

administrative action 
Act which has multiple 
purposes pro 
Super 


process 


vide a criterion for 
The Taft-Hartley 

and sometimes conflicting 
vides no over-all explicit criteria. 
imposed on the Wagner Act structure are 
such purposes, among others, as protection 
of the rights of individual 
scrutiny of the political coloration of labor 


employees,* 


union leadership,” regulation of the composi- 
control of the 


and control 
12 


tion of union membership,” 
processes of collective bargaining ™ 
of the purposes of collective bargaining 


The exertion of public control over com 


plex forms and processes will inevitably re 


sult in a detailed law or instrument of 
control probably accompanied by an elabo 
rate administrative mechanism. While this 
might be debatable in the ab 
recent history of collective bar 
gaining law testifies to its validity in the 
practical world Public control is not de 
veloped in a void, but rather in a particular 
context which is the product of a particular 
history. The administrative experience of 
the Wagner Act that to effectuate 
the goals of even a simply purposed act, 
there hundreds of administrative 
decisions, many of them subject to a test 


proposition 
stract, the 


shows 


must be 


possible 
unfair 
Taft 


*Some recognition of the variety in 
pressures was made in the listing of 
labor practices in both the Wagner and 
Hartley Acts. 

* Labor Management 


amended, Sec. 7 


Relations Act, 1947, as 
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of constitutionality, The Taft-Hartley Act, 
while removing administrative discretion in 
some areas,” 
earlier Wagner Act that the administrative 
sense 


so enlarges.the purpose of the 


burden is increased in a net 

While it is true that labor 
inherently more complex than, 
monopoly law or even the federal personal 


not 
anti- 


law 1s 
say, 


mcome tax law, there is one mportant tur 
ther consideration frame 
work within which the private groups, labor 
and management, bargain and contend with 
the details of the law 
this relationship, 
vested 


Labor law is a 


Since 
affect 
has a 


each other. 


obviously power 
each group interest in in 
fluencing the development of law so as to 


relative position 


enhance its power! 

he situation in collective bargaining law 
has a certain similarity to the special in 
dustry code development under the NRA 
Because of the nature of the public 
interest and the absence of effective spokes 
that many of these 
largely written by industry 
legislation, the publi 

defined, tended 
imme 


Vague 


men tor interest, codes 


were repre 
sentatives In labor 
has 
the 


constantly ex 


interest, never clearly 
to recede while the 


affected 


pressures of 


diately parties are 


erted to development of law 
particular channels The positive 
result of the Taft-Hartley Act to 
that it has provided an additional situs for 


conflict 


influence the 


along 
date is 


the labor-management 
that 
interpretation ot 


\ summary proposition, then, is 


the existing legislative 


interest in the union-management 


public 
relationship has resulted less in any resolu 
tion of problems that are peculiarly public 
than it arena tof 
union contention The 
lack of any real the so-called 
public interest, the relative certainty of labor 
management the com 
that characterizes the relationships 
the 


complex in 


has in providing a new 


and management 
direction in 
and objectives, and 
plexity 
of these 
production of an increasingly 


groups have resulted only in 
strument of control over whose details unions 
and managements are engaged in a constant 


tug of war for bargaining advantage 


union management 
Wagner and 


study of 


and 
the 
affords a 
group within the framework of 
law allegedly pointed toward the resolution 


The history of 
behavior in the face of 
Taft-Hartley Acts 


contention 


case 


* Sec 
i) Sec 


9(h) 
9(b) (1) and (3) 
' Sec. 8(d) 

2 Sec, 8(a)(3) 
" For example 


Sec. 9(b) 





of public problems. Apart from working 
for outright repeal of these laws and non- 
compliance with them, three main avenues 
are open for realignment of the relative 
power status of union and management 
groups insofar as this status is influenced 
by existing law. These are changes in the 
provisions of law by legislative action, 
changes in the tone of administrative philo- 
sophy,. and interpretations and decisions 
of constitutionality by the courts. 


Obviously, the burden of complaint to 
Congress was borne largely by management 
spokesmen during the Wagner Act period. 
Failing to prevent the passage of the Wag- 
ner Act, the National Association of Manu- 
facturers carried on a persistent campaign 
for amendments until 1947.* The Taft- 
Hartley Act shows clearly the imprint of 
management efforts. The injunction pro- 
cedures in the case of alleged secondary 
* the priority of state law when 
that law is more restrictive relative to 
union security agreements,” the disenfran- 
chisement of displaced economic strikers,” 
and the absolute prohibition of more than 
one representation election in a 12-month 
period” are examples of provisions more 
readily understood in terms of management 
advantage then of public interest. The 

laft-Hartley Act, in fact, embodied all 
the important elements of the NAM pro- 
“gram except for the prohibition of industry- 
wide bargaining which failed of passage by 
a single vote in the Senate. 


boycotts,’ 


The first position taken by most labor 
leaders, when faced with the possibility of 
a Taft-Hartley Act, was one of blanket 


’ Work by Millis and Brown, cited at foot- 
note 5, Ch, 8. Other organizations active in 
opposing the Wagner Act included the Chamber 
of Commerce, The National Metal Trades Asso- 
ciation, and the Liberty League. The American 
Management Association and the Committee 
for Economic Development were management 
groups more tempered in their proposals for 
legislative amendment. For a detailed examina 
tion of employer policies relative to collective 
bargaining law in the 1945-1947 period see ‘‘Em 
ployer Policies in Industrial Relations, 1945- 
1947,’’ by Clark Kerr, Ch. 3 in Labor in Post- 
war America, edited by Colston Warne (Rem- 
sem Press, Brooklyn, 1949). 

®° Sec. 10(k) (1). 

* Sec. 14(b). 

™ Sec. 9(¢) (3). 

* Sec. 9(e) (2). 

” The resignation of Labor Secretary Martin 
Durkin when the Administration refused to 
support 19 specific amendments is a case in 
point. Durkin's report to the convention of 
the American Federation of Labor on Septem- 
ber 22, 1953, consists of a detailed history of 
the fate of the 19-amendment package 

While apparently willing to accept amend 
ments to the Taft-Hartley Act, the basic goal 
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opposition. It would be difficult to dete: 
mine how much of this was due to a sense 
of outrage and how much to tactics. The 
Republican Party responsibility 
prove to be a 


hope that 
for the 
consideration in 
materialized, however. 


act would decisive 


elections has not 
As the possibility 
return to the original Wagner Act 
has grown dimmer, leadership has 
been forced by practical necessity to work 


future 


of a 
labor 


for changes in particular provisions.” The 
result has been the most intensive political 
activity by the labor movement in decades.” 


Despite the elaborate concern in the Taft- 
Hartley Act with the details of labor-man- 
agement relationships, the spirit in which 
the law is administered by the National 
Labor Relations Board will probably be as 
or more important than the letter of the 
law. This was the case in the Wagner Act. 
Students of that act refer to the “Madden 
Board,” the “Millis Board,” and the “Millis- 
Housten majority.” The significance of 
this differentiation is that the Wagner Act 
became a somewhat different instrument as 
the composition of the Board changed. 
This was due in part to the accumulation of 
experience and in part to the direction af- 
forded by court interpretation; but it was 
also a result of changes in the philosophy 
of the the personnel changed 
The tremendous area of discretion in the 
hands of the NILRB in administering pro 
that crucial to collective bar- 
gaining behavior at the level 
means that the philosophies and qualifica- 
new Board members cannot be 


(Continued on page 379) 


Joard as 


visions are 


grass-roots 


tions of 


of organized labor relative to collective bar- 
gaining law siill seems to be something very 
close to the Wagner Act. This is probably what 
AFL President George Meany meant when he 
called for a simple act with the government 
setting up a board of some kind to administer 
a few ground rules. U. 8S. News and World 
Report, November 6, 1953, p. 57 

*”In opposing specific sections of the Taft- 
Hartley Act some of the unanimity of organized 
labor disappears While of little interest to 
most unions, the ban on the closed shop is 
vitally important to unions in the building 
trades. Because of the structural character of 
many CIO unions, the CIO is particularly in- 
terested in the national emergency dispute 
provision. Most unions, though philosophically 
opposed to the Communist affidavit, are little 
affected by it in their day-to-day operations 
Except for minor instances, the provision of the 
act removing supervisors from its coverage is 
far more important to management than to 
unions. (A detailed staternent of the manage- 
ment position relative to the unionization of 
foremen can be found in the General Motors 
Corporation publication, History of the Move- 
ment to Organize Foremen in the Automotive 
Industry, Detroit, 1945.) 
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Collective Bargaining 
and the Survival of Capitalism 


By CAMPBELL R. McCONNELL 


N no other area of current economic thought 

is disagreement, confusion and chaos so 
rampant as it is in discussions of the im 
plications of unions in general and collective 
bargaining in particular for (1) the effective 
functioning of free market prices, (2) the 
general levels of employment and prices and 
(3) the long-run survival of modern capital 
Although there exists at 
number of viewpoints as to 


ism. present an 


almost infinite 
existence of collective bargaining 
under unions affects the aforemen 
tioned factors, it 1s both informative and 
interesting to contrast two extreme points 
of view by comparing the assumptions, rea 
soning and conclusions of each 


how the 


strong 


“school of 


following 


At one extreme there exists a 
thought” the 
arguments: 


which embraces 


(1) Collective bargaining by strong unions 
tends to impair the functioning of market 
prices by destroying their automaticity as 
directing and rationing devices in the economy 


(2) Unions are a threat to a free, com 
petitive economy because (a) they 


definition, monopolies—and as such impede 


are, by 


fundamental and necessary economic ad- 
justments and (b) they encourage business 


enterprises to affiliate for purposes of col- 


Collective Bargaining and Capitalism 





HAS THE RISE OF UNIONISM MADE 
A REAL DIFFERENCE IN OUR FREE- 
ENTERPRISE SYSTEM'S OPERATION? 





to offset 
thereby 


bargaining in an _ effort 
union wage demands, 


lective 
aggressive 
prompting monopoly growth on the buyer’s 
side of the labor market. 

(3) Because modern capitalism contains 
restraints of sufh- 
curtailment of 
through 


no inherent competitive 
cient significance for the 


union monopoly power, unions 
bargaining—will 
tribute to the ultimate downfall 
by creating unemployment and/or inflation 

(4) It is thus that 


bargaining by strong unions is inimical to 


ause oft! con 


of capitalism 


colle ctive 


inevitable collective 


capitalism. Consequently, the destruction 


of unions, rather extensive legislative limi 
tations upon their activities and policies, or 
strict governmental control of collective bar 


gaining are therefore held as essential to 


the long-run survival of a free enterprise 


economy. 


Because of their general tenor, it 18 con 


venient for expository reasons to refer 
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to the arguments outlined above as the 
“disruptivist” thesis or point of view. Such 
writers as Henry C. Simons, Fritz Machlup 
and Charles E. Lindbiom, among others, 
are representatives of the disruptivist point 
of view.’ Needless to none of these 
writers would completely accept all of these 
arguments without modification and/or ex 
tension. Yet it is safe to say that all em- 
brace the basic elements of the disruptivist 
thesis. 

At the other end of the continuum, a 
second “school of thought” adheres to argu 
ments which contrast vividly with those of 
the disruptivists. 


Say, 


(1) This second group argues that through 
collective bargaining unions perform essen- 
tial as well as desirable economic and non- 
economic functions in the economy which 
do not necessarily have a net detrimental 
effect upon the operation of the price system 

(2) By counteracting the monopoly power 
of business enterprises unions might actually 
facilitate the efficient operation of the economy. 
At least, unions might, in certain situations, 
mitigate or eliminate the harmful effects of 
the exertion of economic power by business 
firms, thus contributing to a more efficient 
utilization of economic resources than would 
otherwise be the case 


‘Henry C. Simons, Economic Policy for a 
Free Society (Chicago: University of Chicago 
Press, 1948), especially Ch. VI; Fritz Machlup, 
‘‘Monopolistic Wage Determination as a Part 
of the General Problem of Monopoly,"’ Readings 
in Economics, edited by Paul A. Samuelson, 
Robert L. Bishop and John R. Coleman (New 
York: Harper & Brothers, 1951), pp. 290-297: 
Charles E. Lindblom, ‘‘Collective Bargaining 
and the Competitive System,’’ Canadian Journal 
of Economica and Political Science, Vol. 11, 
November, 1945, pp. 566-577; “‘The Union as a 
Monopoly,’’ Quarterly Journal of Economics, 
Vol. 62, November, 1948, pp. 671-697; and Unions 
and Capitalism (New Haven: Yale University 
Press, 1949) 

? Walter A. Morton, 
Employment and Inflation,”’ 
Review, Vol. 40, March, 1950, pp 
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‘Trade Unionism, Full 
American Economic 
13-39; Fred- 


(3) Cyclical fluctuations (unemployment 
or inflation) are primarily caused by a vast 
group of economic and noneconomic factors 
or circumstances. The immediate cause of 
such fluctuations, according to this second 
group, lies in fundamental discrepancies in 
net savings and net investment or, alter- 
natively stated, in changes in the quantity 
and/or velocity of money. In any event, 

and collective bargaining are not 
“booms” or “busts” and 


unions 


primary causes of 
may actually be a stabilizing influence under 


certain conditions. 

(4) Lastly, those who advocate the second 
point of view contend that collective bar- 
gaining by strong unions is an integral com- 
mature capitalism—a 


ponent of modern, 
contributes to the 


positive force which 
successful operation, development and _politi- 
cal support of a free-enterprise economy. 
For obvious this 
might conveniently be termed the “integra- 
list” point of view. Walter A. Morton, 
Frederick H. Harbison, John K. Galbraith, 
Richard A. Lester and Joseph Shister ex- 
emplify well-known economists who gener 
ally subscribe to the integralist approach to 
unionism and collective bargaining.” 


reasons, second thesis 


Why the appalling degree of disagreement 
and contradiction? How have these two 


erick H. Harbison, “Some Reflections on a 


Theory of Labor-Management Relations,’’ Jour- 
nal of Political Economy, Vol. 54, February, 
1946, pp. 1-16; Frederick H. Harbison and John 
R. Coleman, ‘‘Goals and Strategy in Collective 
Bargaining,’’ Readings in Economics, cited at 
footnote 1, pp. 297-305: John K. Galbraith, 
American Capitalism: The Concept of Counter- 
vailing Power (Boston: Houghton Mifflin Com- 
pany, 1952); Richard A. Lester, ‘‘Reflections on 
the ‘Labor Monopoly’ Issue,"’ Journal of Politi- 
cal Economy, Vol. 55, December, 1947, pp. 513- 
536: Joseph Shister, ‘‘Theory of Union Wage 
Rigidity,’’ Quarterly Journal of Economics, Vol 
57, August, 1943, pp. 522-542 and ‘‘Collective Bar- 
gaining and the Competitive System,’’ Canadian 
Journal of Economics and Political Science, 
Vol. 12, May, 1946, pp. 176-178 
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groups of reputable writers formulated mutu- 
ally exclusive contentions and derived dia- 
metrically opposed conclusions? A detailed 
examination of (1) each group’s concept of 
the organizational features, objectives and 
policies of the typical union and (2) the 
assumptions and reasoning employed by 
both the disruptivists and the integralists 
with respect to the impact of collective 
bargaining by strong unions upon the price 
mechanism and the general levels of prices 
and employment, should supply at least 
partial answers to these thought-provoking 


inquiries. 


Unionism: Two Views 


The disruptivists thei 
upon a rigid, narrow concept of the organ- 
ization, objectives and policies of labor 
unions. First and foremost, unions are 
identified as virtually uncontrollable mono- 
polies organized on a closed, craft basis 
They are envisioned as being characterized 
by restrictive practices with regard to mem- 
presumed to he 
with the 


base arguments 


and are 
unconcerned 


policy 
almost completely 
effects of union wage-fixing activities upon 
employment and the price level. In effect, 
the limiting of their numbers by restrictive 
er prohibitive membership practices is con 
ducive to the exertion of union monopoly 
power. The exertion of this power is most 
directly reflected in the fixing of very high 
wage rates without fear of unemployment in 
union ranks as a consequence. The funda 
mental objective of union monopolies 1s 
thus thought to be the acquisition and ex 
ertion of monopoly power (to the fullest 
extent that the conservation of such econo 
for the sole benefit of 
given unions 


bership 


mic power permits) 
the constituents of the 

Of comparable importance is the fact that 
union monopolies are thought by the dis 
ruptivists to be fundamentally different from 
Businessmen must 
policies in 


business monopolies 

formulate their product 
terms of both quantity sold and price. To 
maximize profits, businessmen will produce ad- 
ditional output so long as added units con 
tribute more to their revenue than they 
do to their costs—or, conversely, they will 
cut back output so long as units produced 
add more to cost than to revenue. In either 
case, output is dictated by the market. The 
businessman’s desired output, and his re 
sulting price—the price at which the profit- 
are market 


price 


maximizing output can be sold- 
determined. 


c 


% Work by Simons, cited at footnote 1, pp. 35 


155. 
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Such reasoning, however, does not apply 
wage-hxing 
As the 


can—and 


in the manner to the 
policies of trade union monopolies 
disruptivists see the union, it 

will—substantially reduce quantities offered 
by restricting membership. Thereby wages 
may be pushed extremely high before un- 
is experienced by the union. 
majority (or 


same 


employment 
Additionally, the controlling 
minority) of the union might determine the 
union’s wage policy to their own benefit 
regardless of the adverse employment effects 
such a policy creates for the minority (or 
majority). Furthermore, union monopolies 
have been aided in freeing themselves from 
competitive forces by obtaining legislation 
and institutional arrangements which award 
sole bargaining power to one union in each 
industry Thus the disruptivists 
that unions are not 
competition from other 
that firms and industries 
sale of products 


firm of 
conclude subject to 
unions in the way 


compete in the 


Unions also contribute to the accretion of 
monopoly power by business firms, thereby 
causing further disruption of the price system. 
The disruptivists regard monopoly power on 
side of the labor market as a stimu 
elimination of 
Union monopolies are not 


either 
lant to the 
the other 
viewed as 


competition on 
side 
business 


to be counterpoise to 


monopoly but are rather to be regarded as 
complementary” to 
concentration In short, 
foster and to strengthen the other, fighting 
joint from 


other 


“ominously industrial 


“each tends to 


together to maximize exactions 
the public each 
over division of the spoils.”” The growth 


of monopoly power is thus, in a sense, cum- 


also fighting 


while 


ulative in the presence of unions 


In summary, the disruptivist view portrays 
the typical union as a monopolistic organiza- 
(1) restrictive mem- 
wage 


tion characterized by 


bership policies, (2) an aggressive 
policy designed without regard to its effects 
upon employment and prices and (3) the 
overwhelmiag desire to control wage rates 
to the benefit of the 
controlling group thereof, of the given labor 


detrimental effects 


membership, or the 


union regardless of any 
accruing elsewhere 


Lastly, it is note that the 
disruptivists implicitly tend to evaluate the 


economic implications of collective bargain- 


important to 


ing by union monopolies within the context 
ot an otherwise highly competitive economy. 
Although they may in other contexts fully 


recognize the existence of enterprise monopoly, 





this recognition is not carried explicitly into 
analysis of the impact of union activity. 

Integralist assumptions concerning the basic 
features and goals of unions contrast sharply 
with those of the disruptivists. Although it 
is recognized that unions possess some de 
gree of monopolistic power, they are gen- 
crally pictured by the integralists as being 
open organizations characterized by a will- 
ingness to absorb unorganized laborers and 
an awareness of the employment and price- 
level implications of union wage-fixing ac- 
tivities. It is argued that large industrial 
unions, which typify the American labor 
movement today, fit this general description 
as opposed to the small craft unions which 
more nearly approximate the disruptivist 
concept of the union. Furthermore, the 
integralists believe that larger unions repre- 
sent their constituents not only as workers 
but also as consumers and savers. It is, 
therefore, necessary for unions to concern 
themselves with both the employment and 
inflationary effects of wage policy.* 

In direct opposition to the disruptivists’ 
contentions, the integralist view holds that 
the economic limits to union wage action 
than similar limits 


are greater—not smaller 


on the price action of businessmen, It is 


only a 
result 


argued that the businessman loses 
small fraction of his market 
of a price increase and may thus diminish 
The union, on the 


as the 


his profits only slightly. 
other hand, risks not a marginal increment 
in income, but a// income, when it agitates 
for a wage increase, since “in striking for a 
five percent wage increase it [the union] 
must be willing to sacrifice ... all em 
ployment and income for the duration of 
the strike.” ® 

It is interesting to note that under the 
integralist point of view, collective bargain- 
ing might function as a positive force in the 
economy by prompting both managerial and 
worker efficiency and by providing a work- 
able mechanism for the attainment of indus- 
trial peace. Of even greater significance is 
the possibility that through collective bar- 
gaining unions might offset the exercise of 
economic power by business monopolies, a 
possibility to be explored in the following 
section. 

In summary, the integralists admit that 
unionism implies the existence of some de- 
gree of monopoly power but argue that 
there are important limitations and restraints 
upon the use of this power. These restraints 


external upon 


are in the form of checks 
union wage policy (for example, employer 
resistance to union demands) and 
endogenous factors (for example, the con- 
cern of union leaders for the implications of 


wage 


changed wage rates on employment and the 
price level) which force union leaders, act- 
ing in the long-run interest of the union and 
its constituents, to use their economic power 
judiciously 

Note finally that, in contrast to the dis- 
ruptivist thesis, the integralists trace the 
implications of collective bargaining and 
unionism in an imperfectly competitive con- 
text. Consequently, collective bargaining is 
not analyzed and evaluated in terms of its 
effects upon the “ideal” (perfectly competi- 
tive) economic system. Instead, the impli- 
cations of collective bargaining are considered 
in a theoretical construct marred by monop- 
olistic imperfections. 


Price System Functioning 
and Collective Bargaining 


Economists generally hold that the ideal 
economic that wherein 
tree market prices are relied upon to ration 


system is system 
resources among industries and firms (thus 
determining the composition of total out- 
put), and products and 
among consumers. Such an economy is a 
price-directed economy in the that 
freely fluctuating prices permit the rapid 
in consumer 


finished services 


sense 


reflection of changes in tastes 
(that is, in the demand for products) 


taste changes are reflected in the form of 


These 


higher prices and profits for firms and in- 
dustries whose products are now in greater 
demand and lower profits or losses for those 
whose products are in lesser demand. Such 
price and profit changes direct entrepreneurs 
from the low- to the high-profit industries. 
As this occurs, the demand for economic re- 
sources (including labor) can be expected to 
increase in the high-profit and decrease in the 
low-profit industries his brings forth an 
appropriate adjustment in the allocation of 
labor and other resources as labor, land and 
capital move from the low- to the high-profit 
industries in the pursuit of higher incomes. 
In a similar fashion, free prices in the product 
market ration goods and services to con- 
sumers. Such a system is largely self-regu- 
lating and self-operating, adjusting rapidly 
and effectively to changes in consumer tastes. 
It also provides for the maximum satisfac- 
tion of consumer wants, given the supply of 





‘See article by Harbison, cited at footnote 2, 
p. 10; and article by Harbison and Coleman, 
cited at footnote 2, pp. 300, 302. 
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5 Article by Morton, cited at footnote 2, p. 31 
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available resources, the institutional arrange- 
ments, the state of technology, and the like. 

The importance of the concept of an ideal 
competitive economy for present purposes 
lies in the fact that any intrusion upon this 
price system in the form of monopoly im- 
pairs its functioning and hence is to be re- 
garded as undesirable upon economic grounds. 
Monopoly is held to imply the ability to 
block the free flow of resources to high re- 
turn block maintain 
monopoly returns. High returns serve only 
to enrich the monopolist, not to signal changes 


areas, a erected to 


in resource allocation. 


In general, the disruptivists view collec- 
tive bargaining as a device for manipulating 
the price of labor so as to benefit the mem- 


bers of the specific union (or some fraction 
thereof) involved in collective bargaining 
negotiations. In this view, it is thought that 
labor resources are not shifted in accordance 
with changes in consumer tastes as reflected 
in free prices, but rather in accordance with 
the ability of specific unions to raise wages 
via the attainment and exertion of economic 
power. However, because unions are held 
by the disruptivists to be closed organi- 
zations protected by restrictive or prohibitive 
membership practices, workers are acting in 
vain when they attempt to shift to high-wage 
occupations. Employment in such occupa- 
tions is not available to the nonunion worker. 
A restrictive membership policy permits a 
union to insulate itself from workers of equal 
ability and experience as well as from competi- 
tion offered by inexperienced and “qualitatively 
inferior” labor. To the disruptivists, col- 
lective bargaining is clearly incompatible 
with the effective functioning of a price- 
directed economy 

In the disruptivist view the adverse effects 
of monopolistically (union) controlled wage 
end Such wage rates 
have the effect of limiting potential 
business competitors. New firms, operating 
at a small scale, are frequently unable to pay 
the same wages as mature, large-scale pro- 
ducers. As a result, union controlled wage 
rates create artificial immunities from com 
petition not only for laborers in a given 
market but also for established producers 
in the same field of production Unions 
thus disrupt the optimum use of labor by 
(1) controlling the and (2) 
fostering business monopoly 


rates do not here 


also 


wage rate 


The integralists, on the other hand, claim 
a more realistic approach to the relationship 
between collective bargaining and the price 
system. They accept as a fact an economic 
system which radically differs from the com 
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American factories today produce 
much more output with the same 
amount of capital than they did in 
1919 in constant dollars. 
Even more interesting is the fact that 
between 1880 and 1919 just the 
contrary was true: in that forty-year 
period the ratio of capital to output 
increased, i.e., capital grew more 
rapidly than output.—Daniel Crea- 
mer, Capital and Output Trends in 
Manufacturing Industries. 





legislative pro 
arrangements 


ideal. Because of 
visions, certain 
and the monopoly power of business firms, 


system 


petitive 
institutional 


they would characterize the economk 
as monopolistic—or nonperfectly competitive 
—even in the absence of unions and collective 
bargaining. The implications of 
collective bargaining are thus to be gauged 
in a context which is already far removed 


economic 


from the competitive ideal. 

Such a context encompasses the previously 
monopoly power 
monopoly power 


cited possibility that the 
of unions might offset the 
of business firms on the 
the labor market. The result 
closer approximation of the competitive ideal 
than would be the case with business mono- 
poly and an unorganized—that is, competitive 
—labor market In what 
union monopolies offset the monopoly power 
enterprises so as to result in 
near-competitive 
improved 


opposite side of 


might be a 


manner might 


of business 
mmpetitive 
employment 


wages, a 
and an 


near-c< 
volume of 
allocation of labor in the economy? 
market in which 
labor (that is, a 
combination of 


Assume first a labor 
there is one firm buying 
monopsonist) representing a 
several previously independent firms, but no 
union. firm will now 
intelligently, if it prefers higher to lower 
profits, need to take account of the fact 
that the must pay falls as the 
number of hires declines, 
number of 


The monopsonistic 


wage it 
men it rises as 
men hired This 


firm reduces the volume 


as the rises 
means that as the 
of employment, it reduces costs in two ways 

(1) It saves the wages formerly paid to the 
workers discharged and (2) it 
the wages paid employees kept on, since- 

with reduced employment—wages wiil have 
fallen. The true. As the 
monopsonistic volume of 
two 


Saves on 


converse 18 also 


firm 


raises 


raises the 


employment, it costs in ways 


(1) It adds the wages of the new workers 
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hired and (2) it adds to wages paid to 
previously hired workers, since—with in- 
creased employment—wages will have risen. 
As a result, a tendency to reduce employ- 
ment is magnified and to increase employment 
dampened. Both the wage rate and the 
volume of employment will tend to fall 
below those which would exist if there were 
a large number of purchasers in this market. 
If then, in the longer run, workers further 
leave this labor market to gain higher wages 
elsewhere, volume of employment in this 
particular market will fall further. The 
existence of the monopsonist forces workers 
into other pursuits—pursuits to which com- 
petitive prices and markets would not have 
directed them. This adjustment in the al- 
location of labor is the result of the exertion 
of monopsonistic power by the given busi- 
ness firms and not in response to changes 
in consumer tastes. For this reason, such 
a reallocation of labor is undesirable—an 
intrusion upon the competitive price system. 


The integralists argue that the insertion 
of union wage-fixing activity into this situa- 
tion might possibly offset the effects of the 
firm’s monopsony power. By threatening a 
work stoppage, the union could conceivably 
force the firm to increase wages once more 
to, say, the competitive level. Once this 
competitive or near-competitive wage is 
re-established by the collective bargaining 
agreement, the wage rate will be given (that is, 
parametric) to the firm for the period of the 
bargaining agreement. Because there is now 
no reason for the firms to unduly restrict 
the demand for labor in an effort to depress 
wages, one can expect the firm to hire that 
amount of labor indicated by a competitive 
market. Consequently, the result may be 
a competitive or near-competitive wage rate 
accompanied by an allocation of labor similar 
to that which would exist if the wage rate 
had actually been determined by conven- 
tional, competitive conditions.’ 

Such reasoning implicitly assumes that the 
economic “facts” confronting both parties 
are such as to hold the wage resulting from 
collective bargaining at about the competi- 
tive level, an assumption which is of dubious 
validity in many actual bargaining situations 
Nevertheless, if unions can bring about 
through collective bargaining a wage rate 
which approximates the competitive wage 
more closely than would otherwise be the 
case, an improved allocation of labor is a 
distinct possibility. This assumes, of course, 

*See work by John K. Galbraith, cited at 
footnote 2, especially Ch. IX. 

™See Martin Bronfenbrenner, 
cess of Marginal Revenue Product,"’ 
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‘Wages in Ex- 
Southern 


ready to absorb new 
between occupations 
and/or geographic areas in response to 
differences in wage rates. It must be em- 
phasized, however, that once a wage is de- 
termined by collective bargaining negotiations, 
it is usually fixed for the duration of the 
work agreement. As a result, during the 
life of the agreement, the wage rate is 
inflexible and unresponsive to changes in 
consumer tastes. 


unions stand 
laborers who move 


that 


A closely related argument centers around 
the contention that unions, by pushing wages 
above the competitive level, may simply 
serve to bring about a wider distribution 
of monopoly profits than would otherwise 
be the case.’ Unions thus tend to ap- 
propriate monopoly profits which business 
firms have obtained by exploiting con- 
sumers or other factors of production. On 
humanitarian or egalitarian grounds, this 
may be viewed as a positive function of 
unionism. Whether such union activity 
would diminish employment in specific labor 
markets would depend on whether or not 
such activity included the ability to specify 
volume of employment as well as wage 
rates. 

In summary, the disruptivists claim that 
collective bargaining by strong unions is 
incompatible with the proper 
of the price system as it operates in a 
highly competitive The inte 
gralists, on the other argue that a 
highly competitive economy is an irrelevant 
framework within which to gauge the im 
plications of collective bargaining for the 
price system. In the more realistic context 
of an economy marred by other monopolistic 


functioning 


economy 
hand, 


possible, according to 


imperfections, it Is 
facili 


the integralists, that unions actually 
tate certain fundamental economic adjust- 
ments although collectively determined wage 
rates are not “free market prices” of labor 
in the traditional sense of the term 


Collective Bargaining, 
Inflation and Employment 


exerts economic 


rates 


When a given union 
pressure to push 
average thereof, it is 
workers in lower wage 
tempt to move occupationally and/or geo- 
graphically to the high-wage area in the 
pursuit of higher incomes. If the disrupti- 
vist concept of the union is accepted, such 


above the 
that many 
will at 


wage 
natural 
industries 


Economic Journal, Vol 16, January, 1950, 
pp. 297-309 ° 
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an attempted reallocation of labor will be 
in vain for two reasons. 

First, it is argued by the disruptivists that 
suck high wages will impair the demand for 
the given type of labor. Marginal firms 
will find it impossible to operate profitably 
in the face of above-competitive wages and 
will therefore cease production and dismiss 
their work force. In other cases, supra- 
marginal firms will be encouraged to sub- 
stitute capital equipment for labor in an 
attempt to lower high wage costs. It is 
argued that such a substitution will cause 
technological unemployment. Similarly, as 
aggressive union wage policies adversely in- 
fluence profit expectations, the net result 
in the disruptivist view will be a reduction 
in the flow of investment funds, a reduction 
which will bring a decline in aggregate de 
mand and employment. 

“The willingness to take 
venture with one’s property, especially in 
is the very 


chances, to 


new and novel enterprises 
basis of our whole economic and political 
system. It is now gravely jeopardized by 
developments [unionism and collective bar- 
gaining |] which tend ominously to diminish 
the chances of gain relative to the chances 


of loss.’ 


unions embrace restric 


because 
tive or prohibitive membership policies, the 


Secc ynd, 


disruptivists argue that new workers will 
be unable to obtain union membership and, 
hence, employment in the high-wage oc 
cupations, even if firms were willing to hire 
In other words, unions cause wage 
results in at 


Such unemploy 


them 
distortion which in 
frictional unemployment 
ment is made more acute by the monopo 


turn least 


listic characteristics of unions 

Sut is it not possible that the firms or 
industry involved might pass the inereased 
wage cost on to consumers in the form of 
higher prices? The disruptivists explicitly 
consider this possibility by recognizing that, 
if the aggregate demand for and 
services rises with wage rates, businessmen 
may find it possible to preserve their profit 
margins by adding the increased labor costs 
to the prices of their products. That is to 
it is possible that rises in wage rates- 
firm demand 


goods 


say, 
if general—may so 
that prices can be raised without losses in 


increase 


volume 

Similarly, the unemployment-creating ef 
fects of a widespread or general wage in 
crease may be offset, or more than offset, by 
demand resulting 


footnote 1, 


an increase in aggregate 


* Work by Simons cited at 


pp. 145-146. 
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From a total of 29 serving in the first 
year of nationwide woman suffrage 
(1920) the number of women law- 
makers in the States has gradually 
increased to an.all-time high of 286 
in 1953.—Women's Bureau, United 
States Department of Labor. 





trom such increases If a general 
Ware increase 
while degree of 
isted, an increase in wages might thereby 
ultimately bring about full employment 
Sut this beneficial consequence is of little 
long-run significance, according to the dis 
further wage 


through the 


wage 
negotiated by unions 


unemployment ex 


were 


some 


ruptivists, because increases 


will so called 


cause inflation 
wage-price spiral 

It has also been pointed out by the dis 
ruptivists that, the pro 
pensity to consume ’® of laborers is presumably 
higher than that of business owners, a re 
distribution of income in favor of the former 
group and at the expense of the latter will 
total consumption 
concluded that, 
such an in 


because marginal 


result in an increase in 


expenditures. It is unde 
conditions of full employment 
crease in consumption outlays will result in 
inflationary pressures 
The disruptivists conclude that the effects 
inflation 
kither 

sul 


ot either unemployment or rapid 
to capitalism 


held a 


destruction of a free 


inimical 
inflation is 


will 
unemployment ot 


prove 


cient condition for the 
enterprise economy 
It may thus be argued that all groups will 
affected 
collective 


be adversely politically and eco 


nomically as bargaining causes 
capitalism to be supplanted by socialism or 
How 


a similar type of planned economy 


unions must 
they 


through the 


ever, 1t 1s obvious that specif 


gain at least in the short run or would 


not exert their economic power 


bargaining Specifically, 
who and 


the unemployment and/or inflationary 


collective process 
result of 


ettects 


benefits who loses as a 


of collective bargaining? 


he disruptivists are in close agreement 
in the belief that strong unions exploit not 
only entrepreneurs and consumers but also 
unorganized or only weakly organized 
labor 


forced to discontinue 


Entrepreneurs are in some instances 


operations in the face 


ot aggressive union wage policies; others 


reduce investment as their expectations of 


the percentage of a 
spent on consumer 


* Defined as 
income which is 


change in 
goods 
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Fewer workers on New York fruit and 
vegetable farms were illegally em- 
ployed in 1953 (1.1 percent) than in 
1952 (2.9 percent), according to 
findings by investigators .... Un- 
der the State's Labor Law it is il- 
legal to employ children under 14 on 
farms, and children 14 and 15 years 
of age need farm-work permits. 
—New York Department of Labor 





profitable expansion are adversely affected. 
Unorganized labor and consumers in gen- 
eral find that their money incomes do not 
keep pace with the inflationary spiral. As 
a result, their real incomes are reduced by 
union-caused inflation. 

Of great concern to the disruptivists is 
the argument that present tendencies to- 
ward centralized (that is, industry-wide) 
bargaining provide an environment con- 
ducive to labor-management “collusion” or 
“syndicalism” with the implicit objective of 
exploiting the consuming public by collab- 
orating to regulate wages, prices and out- 
put.” “The semblance of struggle between 
labor and capital [management] conceals 
the substantial conflict between a labor 
monopoly and the community; between 
organized workers and consumers; and 
especially between established workers in 
more remunerative occupations and work- 
ers elsewhere.” ™ 

In brief, the disruptivists believe that col- 
lective bargaining by powerful unions causes 
unemployment and/or inflation and thereby 
the exploitation of other groups in the econ- 
omy. Either of these outcomes is a suff- 
cient condition for the ultimate collapse of 
modern capitalism. 

Walter A. Morton has succinctly ex- 
pressed the general integralist view with 
respect to the relationship between collec- 
tive bargaining and the levels of employ- 
ment and prices. His comprehensive argu- 
ments merit detailed consideration. 

According to Morton, the so-called wage- 
price spiral is simply “a description of in- 
flationary processes” caused by changes in 
the quantity and velocity of money and not 
by collective bargaining. Recent inflation- 
ary pressures have been caused primarily 
by a reduction of idle cash balances coupled 


“ 


10 See, for example, Lindblom, Unions and 
Capitalism, cited at footnote 1, Ch. XIV. 
™ Work by Simons, cited at footnote 1, p. 143. 


% Article by Morton, cited at footnote 2, 


pp. 10-14 
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with an expansion of bank credit.” Morton 
emphasizes that the wage-price spiral is a 
descriptive characteristic of inflation which 
would exist with or without an organized 
labor market and collective bargaining 
Stated in other terms, an excess of govern- 
mental expenditures plus private investment 
expenditures over total tax revenues plus 
total savings gives rise to an inflationary 
gap in a fully employed economy. These 
factors are not directly nor significantly 
affected by union wage-fixing activities. 
Collective bargaining is by no means an 
inherently inflationary process and thus it 
is not justifiable to make labor unionism 
the scapegoat for current inflationary trends. 


Morton also considers the question as to 
whether or not higher wages at the expense 
of profits actually has any significant effect 
upon the general level of prices as a result 
of such a redistribution of income. Pos 
tulating that the marginal propensity to 
consume might well be approximately the 
same at all income levels, Morton suggests 
that there is thus no basis for the belief 
that higher wages at the expense of profits 
is inflationary. He thinks that, although in 
many specific cases unions have undoubt- 
edly caused changes in the wage-price struc- 
ture above the competitive level, this has 
not been sufficient to increase the general 
price level. 

Turning to the disruptivist belief that 
trade union wage policies as reflected in 
collective bargaining are incompatible with 
full employment without inflation, Morton 
argues that this belief is based upon the 
postulate that the wage demands of unions 
tend to exceed increases in productivity.” 
If employers are compensated for such wage 
increases by increased product prices, they 
will tend to be consistent with full employ- 
ment, although they will be inflationary. 
If such is not the case, they will cause un- 
employment and deflation. The basic issue 
then, as Morton sees it, is “not whether 
unions would like higher wages; it is rather 
whether they will pursue this aim regard- 
less of opposition and whether such opposi- 
tion will lead to unemployment.” * Morton 
opines that quasi-voluntary union restraints 
cast grave doubts upon the disruptivist con- 
tention that unions in general will pursue 
wage increases which exceed increases in 
physical productivity. If this is a valid 
point, the inflationary effects of wage de- 


3 Article by Morton, cited at footnote 2, p. 26. 
™ Article by Morton, cited at footnote 2, p. 28 
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mands are mitigated or entirely 


eliminated. 


greatly 


In brief, collective bargaining is not in 
the view of the integralists an inherent cause 
of inflation. Wage demands do not, in gen- 
eral, exceed increases in physical produc- 
tivity nor need they increase the level of 
consumption expenditures through the re- 
effects which they have upon 
total income. Lastly, because of various 
restraints upon the exertion of economic 
power by unions, it is possible to simul 
achieve a high level of employ- 
stable price level 


distributive 


taneously 
ment and a relatively 


Preservation of Capitalism 


The nucleus of the disruptivist thesis is 
the assertion that competitive forces within 
the economic system ares incapable of re- 
straining the power of unions and, there 
fore, in curbing their disruptive effects. 
According to the disruptivists, it is naive 
and unrealistic to argue that intelligent and 
responsible union leadership will serve as 
an effective check upon wage rates. Union 
wage policy is held always to be of an oppor 
nature.” “Monopoly power must 
has no use save abuse 
expect 


tunistic 
be abused. It 
it is romantic and 
organizations to exercise powers only within 
limits consistent with the common interest.” ™ 


unreasonable to 


It is further suggested by the disruptiy 
ists that high wage rates cannot be expected 
to temper union wage demands by destroy- 
ing job opportunities. Restrictive union 
membership policies, coupled with the fact 
that high wages may merely retard the rate 
of industrial expansion and not actually 
reduce the quantity of labor demanded, miti 
gate or entirely eliminate the restraining 
influence of the price mechanism upon union 
wage demands. 

endogenous re- 
there 


there exists no 


union 


Just as 
upon 
are no. significant 
Employers, the disruptivists argue, possess 
neither the power nor the desire to resist 
This is particularly 
wherein 


wage policy, sO 
restraints. 


straint 
exogenous 


demands. 
wide 
costs do not 


wage 
industry 


union 
so with bargaining 
increased wage enhance (or 
deteriorate) the competitive position of any 
one producer to the detriment (or benefit) 
of any other firm or group of firms. Em 
ployer resistance is said to be particularly 


B See Lindblom, cited at footnote 1, Unione 


Capitalism, Ch. XV and ‘Collective Bar- 
the Competitive System,’’ pp. 566 
“The Union as a Monopoly,” 


and 
gaining and 
and following; 
p. 673 

* Work by 
p. 129 


Collective Bargaining and Capitalism 


Simons, cited at footnote 1, 


weak during prosperous periods when labor 
is relatively scarce and the burden of in- 
pushed forward 
form of «higher 
stoppage 


creased wage costs can be 
consumers in the 
When with a work 
during prosperous times, it may prove more 
thar 


onto 
prices. faced 
costly for a firm or industry to resist 


to succumb to union wage demands 


Similarly, the disruptivists think that gov 
ernmental tended to favor the 
growth of powerful unions 
naive to assume 


policy has 
as opposed to 
business monopoly. It is 
that collective bargaining 
equalize bargaining power and that a near 


merely tends t 


competitive wage will result from collective 
wage determination. Collective bargaining, 
the disruptivists argue, is not currently con 
cerned with the question of a wage cut 
versus a wage increase, but rather with the 


question of the size of the wage tmcrease." 


The fundamental 
must be that collective 
consistent with capitalism. 
and must be- 
Their survival and success 


disruptivist conclusion 
bargaining is in 

In short, strong 
unions are a disruptive force 
in the economy 
is based upon this characteristic 


On the other hand, the integralists be 
lieve that collective bargaining exists as an 
capitalism 


prevent 


integral modern 


component of 
market 


or economic 


because certain restraints 
the flagrant abuse 
These 


lorms. 


power by 


unions. restraints may assume a 
variety of 

First, the fact that only about one fourth 
of the total labor 


rise to the possibility of 


force is umonized gives 


substituting non 
union for union labor in a given occupation.” 
Chis substitution effect, or the fear thereof, 
acts as an implicit restraint wage 
The integralists also point out that 


upon 
policy 
the tear that an aggressive wage policy will 
culminate in unemployment in union ranks 
imposes a similar restraint upon union wage 
demands. 

Secord, employer resistance exerted through 
powerful employer organizations can be ex- 
considerable restraining 
Indeed, 


pected to exercise 
influence over union wage policy. 
because employers are aware of the down- 
ward inflexibility of wage rates, it is pos 
sible that employer resistance has kept the 
general level of wages at a lower level than 
would be the case within a competitive labor 
market. According to the integralists, union 
wage pressure can even be viewed as a 

Lindblom, Unions and Capitalism, cited at 
footnote 1, p. 124 

% See Sumner H. Slichter, 
Industriai Relations (Ithica 
Press, 1947), p. 93 


The Challenge of 
Cornell University 





positive, beneficial force in the economy 
which has been a great stimulus to research. 
Such research has assumedly increased pro- 
ductivity through the substitution of indi- 
rect for direct methods of production. 

Third, the integralists view enlightened, 
rational union wage policy as a distinct 
possibility within the context of modern 
capitalism. They argue that there exists 
“little evidence that labor has either the 
determination or the power to destroy price 
stability, social order, and the life of other 
groups by pursuing a policy of inflationism 
regardless of its economic and social con- 
sequences.” ® Although unions function pri- 
marily in terms of their own self-interest, 
they can be expected to adjust their policies 
to changing economic circumstances. As 
the labor movement matures so will labor's 
sense of social responsibility. 

Finally, as has already been indicated, 
unions operating through collective bargain- 
ing may function as a positive regulatory 
force in the economy. The role of unions, 
argue the integralists, may be such as to 
make them an integral force in that com- 
plicated myriad of balances and counter- 
balances of monopoly power which assum- 
edly permits the smooth functioning of the 
economy despite its many imperfections. 
When viewed thusly, collective bargaining 
is a socially necessary—indeed beneficial— 
element in the economic system; an element 
which is every bit as essential to the stable 
and uninterrupted operation of the economy 
as is, for example, proper monetary and 
fiscal policies. 


Collective Bargaining: 
Remedies and the Future 

sy the very nature of their thesis the 
disruptivists are concerned with remedial 
measures designed to prevent the destruc- 
tion of capitalism through the onslaughts 
of aggressive unions. The integralists, on 
the other hand, are not looking for reme- 
dies but are largely content to ponder future 
developments in collective bargaining. 

If, as the disruptivists argue, capitalism 
fosters no internal restraints to protect the 
economy from union abuse of their eco- 
nomic power, what can be done to control 
the indiscriminate use by unions of such 
power as they possess? 

Henry C. Simons implies extremely dras- 
tic institutional reorganization in declaring 
that “protection of the public interest de- 





The gravamen of a secondary boy- 
cott is that its sanctions bear, not 
upon the employer who alone is a 
party to the dispute, but upon some 
third party who has no concern in it. 
Its aim is to compel him to stop busi- 
ness with the employer in the hope 
that this will induce the employer to 
give in to his employees’ demands.— 
Chief Judge Learned Hand in IBEW 
v. NLRB, 17 Labor Cases 7 65,626, 
181 F. (2d) 34 (CA-2, 1950). 





mands limitation of the right of association 
where the association is of people as sup- 
pliers of particular commodities or serv- 
ices.” In other Words, collective bargaining 
and its disruptive effects can only be com- 
pletely remedied by eliminating the cause— 
the unions themselves.” 

Charles E. Lindblom considers and re- 
jects (1) “industrial democracy,” (2) public 
policy designed to restore a highly com- 
petitive economy and (3) increased govern- 
mental participation in obtaining a unified 
wage policy on an economy-wide basis, as 
being relevant and/or effective means of 
avoiding the disruptive consequences of col- 
lective bargaining. Finally, Lindblom con- 
siders a program designed to remove wage 
determination entirely from the influence of 
private power and replace private collective 
bargaining with public control over wage 
determination and, hence, income distribu- 
tion. Although favoring such a program, 
Lindblom recognizes its lack of political 
feasibility. More in accord with Simons 
(and possibly more in accord with Lind- 
blom’s own true sentiments), Lindblom 
states that “if government were to discharge 
its proper function in a competitive society, 
it would hasten to outlaw industry-wide 
bargaining.” But again Lindblom recog- 
nizes that this suggestion is not feasible 
politically. The forces of competition being 
incapable of restraining union wage demands, 
governmental regulation of the economic 
system appears to be the only remaining 
alternative. This remedy, according to 
Lindblom, is both unpleasant and of ques- 
tionable efficacy in remedying the disrup- 
tive consequences of unions. Similarly, 
Fritz Machlup envisions broad extension of 
authority into the area of 


governmental 
relations as the “solu- 


union -management 





_ Article by Morton, cited at footnote 2, p. 35 
7” Work by Simons, cited at footnote 1, 
pp. 126-127. 
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tion” to the problems posed by unfettered 


collective bargaining.” 


The 
views as to the future role of unionism and 
the economy. In 
terms of greater 


integralists express a variety of 
bargaining in 
general, they speak in 
union-management cooperation as a forth- 
coming collective bargaining relationship 
Such a consequence rests in part upon the 
assumption that the trade union movement 
which 


collective 


will culminate in an organization 
accurately reflects the interests of labor as 
Such an identity of the interests 
of the community labor implies re- 
sponsible and intelligent union wage policy 
union-manuagement coopera- 
with regard to operating 


a whole 
and 
coupled with 
tion, particularly 
problems.” 

More specifically, Frederick H 


urges business firms to take steps to make 


Harbison 


collective bargaining a two-way proposition 
in its practical application He thinks it 
would be if the various business 
firms assume the offense in collective bar 
gaining and thus make demands on unions 
for the acceptance of work agreement pro- 
visions which will efficiency 
of the working force because, as he puts it, 
“productivity frequently is much more im- 
than determining 


labor costs _— 


desirable 


increase the 


portant wage rates in 

Full employment without wage-price con 
trols is envisioned by Walter A. Morton. 
To Morton “it wiser to continue 
over-all control of effective demand and to 
leave the rest of the economy free to adjust 


seems 


individual prices and wages to the resulting 
market.” He argues that the alternatives 
posed by the disruptivists—a return to pet 
fect competition (Simons) or governmental 
(Lindblom) 
unrealistic 

according to 
“to live by the 


wage determination —represent 
extreme and somewhat 
tives The basic problem, 
Morton, is that of learning 
more complex rules of a collective bargain- 
26 


alterna- 


ing economy 

To summarize, the disruptivists (1) favor 
an attempt to reconstruct a highly competi 
(2) pessimistically predict 
control 


tive economy or 
broad extensions of governmental 
over collective bargaining. The 


speak hopefully of the development of union 


integralists 


management cooperation and the continued 
capitalism 


smooth functioning of modern 


under the more complex relationships fos 
2 Article by Machlup, cited at footnote 1 
p. 295 
* See Conditions 
Economic Review, 
For an excellent 
and the condi 
union wage 


Sumner H, Slichter, ‘‘The 
of Expansion American 
Vol. 32, March, 1942, p. 14 
discussion of union wage policy 
tions essential for responsible 
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AFL leaders, in the first of a series 
of conferences on labor legislation 
pending in Congress, came to the 
conclusion that amendments to the 
Taft-Hartley Act thus far drafted by 
the Senate and House Labor Commit- 
tees would make the law more ob- 
noxious than it is now. 

—AFL News-Reporter 





tered by monopoly virtually all 


sectors of the modern capitalistic economy 


power in 


Reasons for Conflicting Views 
‘T he 


collective 


disruptivist and integralist views ot 


bargaining obviously display an 


appalling degree of disagreement and con- 


How 
array of 


can one account for this 
mutually exclusive 


Four tentative, 


tradiction 

bewildering 
arguments and conclusions 
although hardly 
offered to partially account for the conflict 


abstruse, reasons might be 
ing contentions outlined above 
that 


are 


tact 
groups 
extremely 


obvious 1S the 
both 


T his 1s 


and most 


assumptions of 


First 
the 
fundamentally different. 
with regard to each 
sumptions relative to (1) the 
objectives of unions, (2) the basic causes of 
inflation and and (3) the 
degree of competition which would exist in 
of union 


basic 


apparent group’s as 
nature and 
unemployment 


the economy in the absence 
monopolies 

these theses appear to 
constructed upon a 
Applicable 


by its 


both of 
have primarily 
foundation of a priort reasoning 


sect nd, 
be en 


evidence is conspicuous 


empirical 
absence. Furthermore, the methodological 
problem of multiple causation has undoubt- 
edly taken its toll of attempted statistical 
investigations course ol! 
and-take which the rela 


tionships between 


during the give- 
has characterized 
these 


two schools ot 


thought 

Third, the vast majority of investigators 
the effects of 
mechanism, the price level 


into collective bargaining 


upon the 
and employment shun the use of theoretical 
s in their This often invites 


| 
Ity reasoning and particularly question 


price 


analy S1S 


too 


tau 


able micro to macro generalizations 


policy see Slichter, The Challenge of Indus 
trial Relations, Ch. IT! 
“Article by Harbison 
p. 7 
* Article by 
* Article by 


cited at footnote 2 


cited at footnote 2, p. 38 
cited at footnote 2, p. 39 


Morton 
Morton 
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Lastly, it seems evident that preconceived 


prejudices and biases have consciously or 
into the 


unconsciously crept writings of 
certain writers in both schools of thought 
The emotional context within which con- 
clusions are offered and the dogmatism with 
which many of the conclusions and assump- 
writers have been 
this 


various 
indicative of 


tions of the 


stated 1s somewhat 


Realistic Intermediary View 


10 be 
discussion. Al- 


Four closely related conclusions are 
derived from the 
though these generalizations are not highly 


their should not be 


foregoing 


technical, 
minimized. 


immportance 


(1) Because both admittedly 
somewhat extreme, 
ceptable as a complete and comprehensive 
explanation of the implications of collective 
bargaining under strong unions for the sur- 
vival of modern capitalism. 


Views are 


neither is entirely ac 


both 


con 


It is that 
groups embrace somewhat unrealistic 
The disruptivists un 
too view of 
while 


apparent, for example, 


cepts of unionism 
doubtedly embrace 
unionism and collective 
the integralists often tend to overemphasize 
union wage 


narrow a 
bargaining 
the alleged sensitiveness of 
policies to employment and price level impli- 
cations of collective bargaining 

perfectly com 
postulated by 


Similarly, the otherwise 
petitive economy 
the disruptivists is unrealistic when com- 
pared to the imperfectly competitive context 
within which the integralist arguments and 
conclusions are derived. Thus collective 
bargaining is an obvious intrusion upon the 
from the disrup- 
according to the 
and 


implicitly 


commetitive system 
tivist viewpoint 
integralists, the 
collective bargaining is not a fortuitous and 
natural de 


price 
while, 
evolution of unions 
detrimental occurrence but a 
velopment paralleling the growth of monop- 
oly in other segments of the economy. To 
the integralists, collective bargaining is an 
inhergnt concomitant of the transition from 
immature to mature capitalism 


Furthermore, it is difficult to readily ac 
cept the integralist view that union monop- 
olv power does no more than equalize or 
neutralize the economic power held by busi 
side of the labor 
disruptive effects 


firms on the other 
market. The potentially 
of unions are not to be ignored simply be- 
cause theoretical models can be constructed 
(often upon questionable assumptions) which 
encompass the possibility that union mo 
nopoly power merely offsets that of busi- 


ness 
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firms. More generally, the tendency 
for certain of the integralists to substitute 
high-sounding, idealistic phrases for caretul, 
realistic analysis can hardly be ignored. It 
might finally be noted that the disruptivists 
conclu 


ness 


rather haphazardly derive macro 


sions from micro analysis and do not recog 
nize that stability of prices and employment 
limits be 


within reasonable 


matter 


at least 
goes on (also 


market 


obtained no what 


within limits) in the labor 


(2) Althoug!l 
contrast 


neither view 1s entirely 


acceptable, a of the disruptivist 
and integralist theses serves as an important 
reference for lawmakers and an 
Neither uni- 


can 


point of 
thesis is 
be readily 


informed citizenry 
versally 


applied with 


each 
modification to 
unions It is 


valid—yvet 
little 
affiliations of 


specific 


unions of thus 


incumbent upon lawmakers and policymak 
their views in terms of a 


ers to formulate 


union movement to which no universally 


valid interpretation is applicable 

(3) As is 
clusion, it is necessary 
specifics rather than in terms of sweeping 
exploring the long-run 


implicit in the con 


to deal in 


previous 


terms of 


generalizations in 
implications of collective bargaining for the 
existence of capitalism. Legislators and 
judicial officials must constantly survey and 
and policies of 
talk 


program 


evaluate specific activities 
virtually 


comprehensive 


unions It is meaningless to 


in terms Of any 


designed to destroy unions (as certain dis 


ruptivists suggest) or to envision unrons 


as beneficial counterpoises to enterprise 


monopolies which as a group are to be 


fostered or at least ignored (as certain 


integralists implv). In other words, it is 


the task of 
between economically 


labor legislators to distinguish 


beneficial and ec« 


union ac 


detrimental aspects ol! 


nomically 
tivities and policies and to incorporate the 
latter within future labor laws and 
tion Needless to say, the polemical state 


of economic theory with regard to the eco 


legisla 


implications of unions by no means 


task of the 


nomic 


facilitates the lawmaker 


(4) Lastly, there is a definite need for 


extensive and intensive empirical investiga 
bargaining negotiations, 


tions of collective 


work contracts and the organizational struc- 
ture and policies of trade unions to discover 
union movement in the 


closely 


whether or not the 
United States more 
the disruptivist or the integralist mold 


approximates 
Only 
in this way is it possible to accurately for- 
mulate a more realistic intermediary view 
as to the long-run compatibility of modern 
determina- 


[The End] 


capitalism and collective wage 


tion 
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Labor's Influence in Foreign Policy 


By MURRAY EDELMAN 





MANY ASPECTS OF THE FEDERAL GOVERNMENT'S FOREIGN POLICY 


AFFECT LABOR UNIONS. 
THROUGH WHICH THESE 


THE AUTHOR DISCUSSES THE CHANNELS 
INTERESTS OF LABOR MAY BE CONSIDERED 





| r IS POSSIBLE to identify in general 
terms those nmental or 
+} 


aspects of gove 
ganization and procedure in 1@ for 
held which 


labor’s interests and 


promote attention to 
those 
duced influence for unions 
situated ge oups.' What 


advice; it is, 


poli \ 
which mean re 
and similarly 
follows is not in 
indeed, a 


tended as tactical 


serious logical question whether it can 
legitimately be 
tactical 
It is 


tribution to the 


phrased So aS to serve a 


for labor or other groups 
intended as a highly 


theory of 


purpose 
tentative cor 

public-policy 
formation 


The process by which public poli 


imto being 


come is probably most clearl 


illuminated if every action of government 


is regarded as a choice among, or com 


promise of, the claims of competing in 


terests: interests in protecting jobs in ar 


uneconomic briar-pipe industry versus in 


terests in eliminating substandard foretg 


wage competition by raising foreign labor 


military 
attack and interests in help 


interests in protectior 


standards; 
against enemy 
ing undernourished foreign workers; in 
in bolstering civil rights in members 
nited Nations versus 
Notice that 
sense are not at all the same thing as or 
such as the CIO or the United 


Within both 


terests 
of the I 


interests in 


states’ rights “interests” in this 


ganizations, 
States Chamber of Commerce 


‘The political science literature that tries to 
present a careful and rigorous analysis of the 
process of public policy formation is disappoint 
ingly meager Probably the most rewarding 
theoretical treatment, to which the writer is 
deeply indebted, is Arthur F. Bentley The 
Process of Government (Chicago, 1908) David 
Truman's The Governmental Process (New 
York, 1951) stems from Bentley's thinking and 
is especially helpful on some phases of the role 
of formal organization, public and private 


Labor's Influence in Foreign Policy 


ction ve more pore 


rade r oO relative emphasis to be 


placed 
] 


ecconomne ala 


resolve COMPFOMIs¢ their differ 


ences on at issue does the CIO as an 


promote one ot these interests; 


IQ) is 


organization 


and eve1 hen the ( only part otf a 
supporting the interest 


much lars group 
| 


are always 


ization Chamber 


Commerce can be a powerful aid in promot 
useful 


interest It can serve the 


making it clearly appar 


ins an 
purpos¢ ol | 
ment iwencies that 


the responsible Rover 


there are groups in the population who will 


oly 


benefit in particular ways if 


suffer o1 1 
adopted It can 


A rather 


do this far more 


t! at policy B 1s 
thoroughly, regularly and 
systematically than can individuals who 
share an interest but 


rganized to 
; : 


‘ 


promote it and who 
officials 
satisty them 


field 


vernment 
Is and act to 
wn affairs 


nizatv 


ms can he Co 


influence policy w 


summary of the various em 
phases and a good bibliography see Earl 
Latham The Group Basis of Politics Ame? 
ican Political Science Review, Vol 16, June 
1952, pp. 376-397 Murray Edelman Govern 
mental Organization and Public Policy Public 
Administration Review, Vol. 12, Autumn, 1952 
pp. 276-283, suggests some general propositions 
relating organization to group influence and 
applies them to the activities of the Wsr Labor 


3oard 


For an excellent 





Murray Edelman is associate professor of 
political science and labor and industrial 


relations at the University of | Illinois 





jobs, pay, pro 
With some- 
will take an 


loreign 


an impact on workers’ 
politics. 


have 
ductive 
what 
active interest in the 
policy on low and middle income consumers 
On 


capacity o1 


less consistency they 


impact of 


and on foreign workers and consumers 


these matters the unions can sometimes 
supply information not available from other 
sources with respect both to economic de 
velopments and to the probable impact of 


alternative policies on labor groups. 


Not included in this list are those issues 


with respect to which unions are a minor 
part of a much 
conflict, although unions often do pass reso 
lutions and take positions on such general 
issues as the Truman Dox 


Voice of America 


more widespread interest 


foreign policy 
trine and the role of the 


Accommodation 
of Conflicting Interests 


What 


zation and procedure affect 


governmental 
these 


aspects of organi 
foreign 
policy interests of labor? To answer this 
question it is necessary first to know what 
general factors account for differences among 
government agencies in sensitivity to par 
obvious to every 
different 
policies 


interests. It is 
newspaper reader that agencies 
often advocate conflicting The 
Tariff Commission recommends high pro- 
tection for briar pipes while the President 
is more sensitive to the adyantages ot in- 
The Displaced Per 
constantly and 


ticular 


creased foreign trade 
sons Commission sought 
publicly to stimulate interest in revising and 
immigration laws it was, 
supposed to be 
little 


liberalizing the 
in legal theory, 
carrying out; Congress has 
inclination to liberalize them 

Such differences in 
ticular interests can be explained on the 
hypothesis that the potency of any interest 


simply 
shown 


sensitivity to pal 


2 63 Stat. 709 (1949) 
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in a governmental unit depends upon the 
strength and number of opposing and com 
plementary interests in the same unit. How 
labor interests 
depends In 
The 


standards for for- 


much opposition or help the 
rovernmental unit 
unit’s jurisdiction 
living 
stronger in a 
when it is as 


get in any 
upon 


that 


turn 
interest in 
workers is 
Operations Administration 
sociated with an interest in keeping foreigi 
peoples immune to the lure of Communism 
Both have been within the 
jurisdiction of the Mutual Security Ad 
ministration FOA. An agency set up 
simply to help foreign workers when fight- 


higher 


eign Foreign 


goals 


these 
j 
and 


ing Communism was not a powertul inter 
est in America would probably have littl 
chance against the opposition it would en 
counter from interests in lower taxes alone 
within the 
weaken the 


interests 
tend to 
standard of 
The interest 
in building detenses, added t 
ECA as its 1949-1950,? is 
reputed to have led to correspondingly less 
concern for respectable labor standards in 
factories working on offshore pro 
curement Particularly in Italy 
and France, it is no secret that 
been friction among labor and military ofh 
cials of MSA. Just before the Italian elec- 
tion in June of 1953, army people within 
the agency, hearing that there were 
munist members of a union in a plant work 


Even today, certain 
jurisdiction of FOA 


raising the living 


concern 101 
of workers in other countries. 
up military 


major goal in 


foreign 
contracis. 
there has 


Com 


ing on American contracts, are said to have 
ordered that all union people, Communist 
and non-Communist, be fired, even though 
adviser recommended 
suited to the problem 


remedial 
Ne Li d 


prome ste 


the labor 
action more 
say, this incident did not 
love for America and is 


less to 
brotherly 
hurt the 
Betore military aid was 
MSA objective, the interest in improving 


said to 


have Italian center parties badly 


made the major 
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standards correspond- 


within 


foreign labor was 


ingly stronger the ageny 


Clearly, then, changes m an agency's Juri 
diction mean changes tn its policies. The gen 
eral rule is that an interest is strongest tf tt is 
sole concern; as the untt’s juris 
diction is widened, each interest has 
spondingly less influence. Ji, to suggest an 
extreme example, the 


an agency's 
corre 


duties 
to be added to the 
of the Foreign Operations Administration, 
it is predictable that the present ability of 


Commission were work 


some industries to secure spec ial protective 
advantages from the ‘Tariff Commission 
somewhat weakened by the intet 
has in rehabilitating 


would be 
est a foreign aid agency 
foreign economies. 


The 


Department of Defense is defense 


concern of the 


Its ob 


chief and overriding 


America and her allies 


prestige and power 


jective is to make 


militarily strong, and the 
ot the department’s staff depend upon the 

to which this goal is achieved. This 
true, it would be surprising and prob 
undesirable if the 


extent 
be Int 


ably brass spent much of 


their time trying to boost the pay and 


American or toreig 


poli- 


conditions of 
workers Yet military 
as well as diplomacy, powerfully in 


working 
procurement 
cies 
fluenced by the Defense Department, have 
a tremendous impact on jobs, pay, produc 
cost of living Under what 


tion and the 


conditions does organized labor have a 


procurement 
Clearly, jobs, 


voice in practices or defense 
pay and produc 


Pentagon 


diplomacy? 


tion are only of interest to the 
when they threaten to weaken the 
interest in the department—defense. If a 


procurement policy is so badly planned that 


dominant 


contracts are concentrated in an area with 
out an adequate supply of the 
labor skills, the resulting threat to security 
would probably mean increased consultative 
least 
With one 
important later, 
within the Depart 
directly with the ex 


necessary 


status for organized labor on at som 
future 


very 


procurement practices 


exception, discussed 


labor’s voice Defense 


ment is likely to vary 
considerations serious! 


decisions 


tent to which labor 
affect security on most 
it is therefore likely to remain a still, small 
The same may be said of all govern 
jurisdiction 


defense 


voice 


mental units whose does not 


normally include concern for labor matters 
real influence 


units unions have 


their 


In such 
when 
necessary tor the 


advice or cooperation 1s 
of the unit's 


labor 


only 
achievement 
paramount objective, whether or not 
is affected by their operations 


It is worth emphasizing that a 


mental unit mav be a small section 
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of the Tariff 





The practice of negotiating, as an 
addition to other paid holidays, an 
extra paid day off for a worker on 
his birthday is gaining popularity. 
—AFL Research Report 





entire department 
In either case the job the 


has to do defines the interests involve d, 


State Department or the 


scope ot the unit 
and, 
their relative strength as of a 
The establishment of a unit 
jurisdiction “deter 
Defini 


groupings 


there fore, 
time 
defined 
which 
jurisdiction 


given 
with does not 
interest 1s dominant 
defines the 


a fluid com 


mine’ 

tion oft 
of interests which must reach 
ymmodation with each other 


hable 


miterests gains o1 


promise or acc¢ 


This accommodation is to change at 


that one ot the 


strength lt a 


any time 


loses substantial and fairly 


lengthy lessening of international tension 
should occur, for example, and Russia should 
wooing of colonial peoples, 


FOA 


would doubtless be a 


step up het 


the jurisdiction of might remain the 


same; but if so, there 


stronger interest in technical assistance to 


unde rade Ve lope d areas and a corre spond 


ingly diminished interest in military aid to 


Western 
the intensity of 
ntifv the 


Kurope Events mean change in 


interests; organizational 
inter 


other 


jurisdictions ide conflicting 


ests which must accommodate to each 


Logrolling in legislative bodies often mean 
that that are upported will 
Ost ut when pitted against twnterests advo 


cated strongly by far fewer people. On tariff 


midety 


interests 


issues, lor ¢« xample , Somme « mplos ers and 


high duties on tex 
high tariffs 


other 


unions strongly support 


tiles: others vigorously favor 


on coal All 


have 


Americans, on the hand 


some imterest in increasing toreign 
both of which are 
tariffs If 


islator 


lowe 
promoted by low 


trade and i1 
likely to be 
logrolling 


prices, 
were not poss ible _— le f 
from a wool-growing district would haVe no 
reason not to support lower duties on every 
thing but thus cater to the 
but unorganized ltow-tariff interest As a 


islative org 


wool and large 


member of a les anization, he is 
likel to 
tariffs generally to secure the support ol his 
their 
duties 


bargain away his vote for low 


colleagues, most of whom have own 


high tariff favorites, for high wool 
The President and Department, on 
l, are likely to be 


advantages for 


stat 


the other han: more keenly 


aware ot the American for 


eign relations otf increased trade and more 


sensitive to the number of votes influenced 


costs 


by living 
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In this policy area some American workers 
will obviously feel strongly the importance 
of tariff protection for their own industries. 
Others, not threatened by foreign economic 
competition, will be more concerned with 
lower prices and increased foreign trade. 
The former are likely to enjoy a relative 
advantage when Congress is making policy, 
the latter when the President is. 


Techniques and Influence 


In general, any group that can affect the 
welfare of other groups through private action 
is stronger in its conflict with adversary inter 
ests in a governmental unit. The threat of A 
Philip Randolph, president of the Sleeping 
Car Porters Union, that there would be a 
Negro march on Washington helped secure 
active presidential support for FEPC dur 
ing World War II.’-In the Wage Stabiliza- 
tion Board, strikes and strike threats often 
strengthened the position of unions seeking 
Wage increase approvals—whether or not 
the Board admitted it.* In affairs 
the strike is obviously not a feasible tech 
nique, but unions are not without weapons 


foreign 


even here. 
Most effective is their 
eign labor, a trump which no other domestic 


influence with for 


group can wield with anything like the same 
] Communist propaganda 
workers; its pic 


degree of success. 
is directed primarily at 
ture of exploitation of American labor and 
consumers by omnipotent business corpora 
often falls on fertile minds 
effectively be combatted 
free and strong American unions 


abroad 
only by 


tions 
It can 
obviously 
which voluntarily demonstrate to their for 
eign colleagues that the true picture is a 
different one. The ability of labor to carry 
this message makes it an invaluable ally to 
all with an interest in resisting the spread 
of Communism. It unquestionably ac- 
counts for much of the influence labor has 
achieved in the foreign aid program. A sec- 
ond technique potentially available to labor 
organizations is manipulation of the votes 
they influence at home. When last in 
spected this weapon looked entirely poten 
tial. But even as a potential, it makes some 
difference. 


Constituencies and Influence 


The “constituencies” of governmental units 
significantly limit the extent to which units 
may yield to particular interests; for adminis- 
Cf. Louis C, Kesselman, The Social Politics 
of FEPC (Chapel! Hill, 1948), p. 14 

*Cf. United States Bureau of Labor Statistics, 
Problems and Policies of Dispute Settlement 
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trative agencies as well as elective officials 


have constituents. By “constituencies” is 
meant those governmental bodies or private 
weaken the unit o1 


the inter 


groups able to kill or 
dismiss incumbents from office if 
groups tavor are 
flagrantly The 
example, is able to slash the budget of an 
MSA program for long-term exploitation of 
foreign natural the budget of 
an international information program which 
powerful 
the 
The 
provoke, the 
under- 
busi- 


ests these constituent too 


neglected. Congress, for 


resources or 
is insufficiently sensitive to a 


bookburning and _ teaching 


thei 


interest in 


intellectuals to know place 


President may ask for, or 
a cabinet member o1 
has flouted 
-perhaps even labor interests 


the 


resignation of 


who important 


secretary 
ness interests 


The 


political career of 


voters of a district may end 
Congressman In 
labor law labor 
unions themselves can be constituents of a 
Witness their 
in demolishing an unacceptable 

Defense Mediation 194] 
securing a more compatible Wage Stabiliza 
walking out on the board in 
unlikely 


thei 


domestic administration, 


success 
National 


and in 


government agency. 


Board in 


Board by 

In foreign affairs it is most 
will be important 
future to give 
put 


ticn 
1951. 
that 
enough in the 
such constituent 


labor interests 
foreseeable 
unions authority or, 


another Way, to give union representatives 
formal membership on important regulatory 
governmental boards, except in an advisory 
or subordinate capacity. Such formal repre 
sentation of interest groups in governmental 
regulation occurs only when the cooperation 
of the groups in question is indispensable 
for the success of the program and that co 
had price In 


necessary 


only at a 
mint ot 


operation is to be 

affairs the 
cooperation from labor 
be taken for granted; for 
interest in maintaining our national security 


foreign 
always 
the 


can almost 


workers share 


and integrity; and this interest is inevitably 
stronger in. national than the nar 
rower interests in hetter pay and working 
Labor 


economic stabilization program is obviously 


crises 


conditions support for a domestic 


far less easily assured or predictable 
The important thing to notice about con 
that 


intertere 


exercise thei au 


the 


stituents is they 
relativel 
flagrantly 
the 
fail to dis 


thority to only in 


rare case that the subordinate unit 


domimant interest in con 


We 


adequately 


offends a 


stituent sometimes 


unit. 


tinguish between legal theory 


World War II 
article cited 


Stabilization During 
1950); also Edelman 


and Wage 
(Washington 
at footnote 1 
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Each year another half million work- 
ers are added to our labor force. 
Each year, because new technology 
and tools turn out more goods than 
the old ways they supplanted, each 
man-hour worked turns out 2 to 
3% more goods and services, on the 
average. The Nation must find use- 
ful outiets for its rising productivity. 
—Assistant Secretary of Labor Rocco 
C. Siciliano. 





discussing the 


and political practice when 
mak 


influence of legal superiors in policy 
fact that the President and Con 
Secretary of State all have 
to determine the degre 
offshore 


ing. ‘The 
gress and the 
the legal authority 
labor standards in 


per fectly 


of attention to 


contracts 1S com 


procurement 
patible with the fact that in most individual 


chief acts 


knowledge by 


instances a branch or section 


intervention or prior 


without 


any of these legal superiors. The broader 


the jurisdiction of thie 
there is for the 


legal superior, the 


more leeway subordinate 


unit to make such policies free from the 
attention of its 
top admumistrators, 


ther 


constituents Legislative 


bodies and bedeviled 


attention, 
deal ot 


with numerous claims on 
give subordinate 
leeway simply by virtue of that fact \ sub 


rela 


units a great 


ordinate unit with jurisdiction over a 
tively small number of interests responds in 
them and 


Only 


sensitive fashion to changes in 


thereby makes day-to-day decisions 


in the case of a fairly drastic change in 


interest configurations do its constituent 


organ'zations or legal superiors intertere 


Access of Labor Interests 
to Foreign Policy Agencies 
Manvy of the key 


accommodation 


decisions and much of 


the decisive among inter 


ests takes place, therefore, in subordinate 


concerned with for 


of the leading 


agencies 
eign policy. What are 
organizational channels for expression within 


units of the 
Some 


units of the special labor interests in 


these 
foreign aftairs?: 

An Office of International 
Department of Labor 
“on the implications of 


Affairs 


advises the 


Labor 
in the 
State Department 
domestic labor policy and 
eign policy” and reports to the Department 
of State the unions on 


foreign 


activity on for 


views of domestic 


current policy These views are 


Labor’s Influence in Foreign Policy 


through regular meetings of 


Advisory Committee on Inter 


secured 
Trade Union 
national Affairs, composed of top officials of 
the AFL, CIO and the Railroad Brother 
The 


on Foreign 


office also has some influence 


service 


hoods 
personnel practices 
through statutory membership on the Board 


this func 


presumably that the 
is not dominated by officers 


of Foreign Service; in exercising 
tion it trics to assure 
Fore iti S« rvice 
oblivious to, or contemptuous of, labor con 


siderations 


The 


sionally 
State on 


consult occa 


union organizations 
By partment ot 


they 


with otlicers of the 
policies im which 


| he \ 


appomtment ot 


current 


have an interest also have virtually 


ovet labor 


a veto 
attaches in our 
tions. These 

cials of the De partments of State and Labo 


power 


leading embassies and lega 


attaches keep interested off 


informed on foreign labor developments and 


trv to help workers in other countries to 


P and 


understand the 
labor 


American economy 


movement 
In the Department of Defense, consulta 
t with ntatives also occu 
the most freque nt pomt of contact being the 
Office of the Assistant Sec Defense 
manpowe! 


industrial 


ions union repres 
retary ol 


in charge of and personnel, in 


which a director oft relations ts 
employed 
Administra 


advise rs 


In the Foreign Operations 
and its 
from the AFL 
ployed in Washington, in the 
Special 
that 


sions im 


predecessors, labor 


and CIO have 
Othice of the 


tion 
been em 


(when 


Representative in’ Europe 


office existed) and in the various mus 


ioreign countries receiving assist 


to keep labor interests alive 


in aid poli y and 


ance Phey try 


in the tormulation of fore 


actively seek the friendship and confidences 


~ foreign workers and union leaders This 


nted a more significant and con 


influence in 


has represe 


tinuous labor policy than 1s 


natural 
ood will 


as is only 


extent to which the 


found in State or Defense, 


in view of the 
of foreign workers and impact on the 
American cconomy are 


eign aid operations 
This 


to be at 


involved in our tor 


statement is obviously not intended 


full catalogue of the pomts of con- 


tact between labor interests and the agen 


cies involved in foreign policy 
the leading 


but only to 
some of channels 


it all adds up to an 


suggest 
VU } ¢ thre t 


vanizatior tor 


adequate o1 


bringing in information on 


domestic and foreign labor needs with re 


spect to foreign affairs would require care 
Without question it does suggest 


substantial 


ful study 
that 


in the past there has been 
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Congress should empower a semi- 
judicial Government agency to inves- 
tigate, authoritatively determine, and 
publicly identify any Communists in 
positions of union leadership. Such 
persons should then be legally pro- 
hibited from functioning as labor 
union leaders. Our proposal is di- 
rected against Communists as indi- 
viduals—not against labor unions. 


—General Electric News Letter 





recognition on the part of State, FOA and 
Defense that it is have such 
information at hand in decisions. 
If all the necessary information is not com 
ing in to the government at some point 
or other, it probably does not fall far short 
of what is needed. 


desirable to 
making 


The use to which the information is put 
in these agencies is a limited one. Within 
State, Defense and FOA all information is 
grist for carrying out their respective as 
signments and only for that purpose. At 
all organizational levels they are presum- 
ably glad to have information regarding the 
problems and needs of foreign and domestic 
labor if that information has some bearing 
on an effective program for furthering 
United States interests abroad or promoting 
military security. That is the job we have 
set for these organizations, and their staffs 
properly draw praise or blame in the degre« 
that they do that job well. They do not 
ordinarily draw praise for compromising 
these foreign policy interests with domesti 
interests, and cannot reasonably be _ ex- 
pected to do so. If the Secretary of De- 
fense should at any time believe that it will 
promote our military security to stop using 
copper for consumption goods or to relocate 
our steel plants or to bolster the position of 
Franco Spain, it is his job to demand that 
these policies be adopted. It is the job of 
other agencies to call attention to the do 
mestic disadvantages, including the impact 
on labor, of these policies. Some people 
have serious doubts that there is adequate 
organizational provision for resolving con 
flicts between foreign policy interests and 
domestic interests. 

It may be argued that that is what the 
President and Congress themselves are fo 
The jurisdiction of these institutions is cer 
tainly broad enough; the difficulty is that it 


8 James L. McCamy, The Administration of 
Foreign Affairs (New York, 1950), pp. 334-335. 
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It has already been observed 
with 
cannot possibly be very 
relevant interests; it can reflect only major 
Neither the 


make decisions of 


iS too broad 


that a unit very broad jurisdiction 


sensitive to all 


Congress nor the 
this kind 


from a 


upheavals. 
President can 
intelligently without careful advice 


with jurisdiction only 


subordinate agency 

over conflicts between foreign policy needs 
as viewed by agencies in that field and do- 
agencies repre 


Where 


and do- 


mestic needs as viewed by 
sentative of the domestic economy. 
there is conflict between foreign 
mestic interests in a period of cold war, on 
of the major difficulties is that the smaller 
the danger of military attack, the more 
potent are domestic economic interests, in 
cluding labor; but the extent of 
military danger at any time must be esti 
mated largely on the basis of information 
those which gain potency 
and funds in with the 
danger (to speak only of institutional possi- 
bilities, as becomes a political scientist) 
It is therefore all the more vital that the 
whole question of foreign versus domestic 
needs be analyzed by an agency with the 
time, objectivity and resources to do it 
thoroughly, as a staff service for the Presi- 
dent and Congress. Lack of such an agency 
would mean that the dominant interests in 
both the foreign and domestic fields can 
pursue mutually harmful policies until some 
group is hurt and an urgent in- 
terest in Presidential or Congressional reme 


those of 


from agencies 


greater 


Congress 


seriously 


dies arises 


This danger is all the more real because 
the considerations upon which foreign policy 
frequently not known and 
be revealed to domestic 
will 
In his perceptive study of the ad 


is based are 
sometimes cannot 
groups whom the policies strongly 
affect. 
ministration of affairs, 


this 


American foreign 


Professor James McCamy says on 


point: 

“There are no pressure groups active in 
that the 
groups, and 


foreign affairs in the same sense 


farm organizations, the labor 
the business associations keep an eye upon 
the work of other Federal 


No other Federal 


departments 
work so inde 


groups 


officials 


pendently of questioning by public 


that really have a concern.” 


The 
these agencies are for the purpose of pro 
controlling the 


contacts between labor groups and 


viding information, not for 
agencies aS constituents can do 
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rhe National Security Council was estab 
lished in 1947 to deal with part of the 
problem just posed; but composition 
makes it highly unlikely that domestic eco 
will 
military 


its 


accorded 
diplomat 
social needs are not likely to be 
all. This judgment sup 
ported by available materials on the agency's 
functioning, including the Forrestal Diart 
the ot ob 


nomic considerations be 


as 


much attention or 


as 
ones; and 


is 


considered at 


and by statement the agency’s 
jective. 

It is doubtful in any case that an inter 
committee c best the pur 
McCamy urges that there is a 


Presidential staff office 


agency an serve 


pose “need 
to establish a ser 
both and 
fields and able to attend 
well military and diplomatic 
considerations.’ Adoption of this 
mendation would, in the terms of this paper, 
to 
policy 


ing for foreign domestic polics 


to economic and 


social as as 


recom 


establish a constituent organization abl 
limit the extent to which 
agencies could ignore domestic 
including those represented by labor organ 
perform 
but 
needs 


foreign 
interests, 
izations. Congressional committees 
this function to 
like the President, Congress clearly 
careful prior consideration and recommenda 
by staff 
explore the impact on all interested groups 


some extent as well; 


tions an expert with facilities to 


Synthesis 


To account 


the influence 


set 


measure ol 


ol 


rT YT 


of any specified group interests im 


ALMOST AD 


14 vears 
the 


“The longest strike in history 


and & months—has ended, and on 


union’s terms 


“In March 
Downey of 
fired a bartender who 
of the National Union of Vintners, Gro 
& Allied Trades Assistants. The 
bartenders out the 
incident. Then Downey hired barmaids 
who were not union members 


1939 


Laoghaire, 


of 
Dun 


pubkeeper Jim 
Ireland, 
was a member 
cers 


other walked over 


‘For years, and thousands of miles of 
walking, after that the pickets trudged 
the 
proclaiming 
ot the 

| 


and 


up and down in tront ot Georges 
Street saloon with 
‘Old Jim’ unta 

long-lived strike grew 


from all over 


signs 
The 


lat 


lame 
and wide, 
tourists Came 
would invite 


“On holidays, Downey 


the pickets inside tor a beer, but, being 


Labor’s Influence in Foreign Policy 


published by the ¢ 


public policy, it is advisable to analyze the 


following organizational elements at the 


least: 
(1) the allocation of jurisdictions among 
governmental units, which defines the group 


very 


ings of interests that must accommodate to 


each other; 


(2) the techniques available to groups 


seeking to promote an interest; 
the 
units to learn about 


staffs 
interests 


(. he opportunities for of 


governmental 
within their jurisdictions: 


(4) 


range 


the 
units 


able to limit 


subordinate 


the 
o! 
(including 
units) 


constituencies 
to 


interests 


action 
the 


open 
within the constit 


uent 
ele 
(which is probably a 
the case of 
policy formation), it 1s theoretically possible 
to predict at | roughly that a 


If adequate analysis of each of these 
hand 
assumption 


ments 1S 


at 


utopian in much 


ast given 


event would change 
the 


units 


me; ‘ specifiable in 
the 


and 


strength of interest within 


and constituencies concerned 


therefore a specil able change in poli \ 
With role 


affairs, organizational chan 


respect to labor’s in foreign 


there are many 
the 


may 


which 
labor 


governmental 


nels through interests ot 
be 


concerne d 
but 


1loreign 
by 
with 


and domesti considered 


the units 


formulating foreign policy; there is in 


adequate institutional assurance that ad 


versary foreign and domestic will 


be 


groups ar 


interests 


] +} 
1 other 


be tore sore 


[The End] 


accommodated to eac 


hurt 


INFINITUM 


vod 
then 


ould 


their 


union men they 


uld 


retuse 


Downey bring pints 


" 
out to them 


May at 79 


condolences 


and one 
to 
who had walked 
Mrs 


pub with 


“Downey died last 
of the first to offer 
widow was Val Murphy, 
the picket line since it 


his 


was formed 
ntinued te the 


ke 


strike he Ipe d busine SS, 


Downey c run 


nonunion help, and the str went on 
She said the 


all the fame it 


Nov. 27, however, 
Pat Neville, a 
promptly 


the pickets 


what 


1 


brought the 


Mrs 


former 


with place 


“On Downey 
out to 
tailor, who 
union, and 


knoe k bac k 


the 


sold 
settled 
ent 
a tew beers in observance 
April, 1954 CWA News, 
Workers 


occasion 
ommunications 
t America. 





By JAMES B. O'SHAUGHNESSY 


Associate Professor of Law and 
Director of the Office of Law Development, 
Loyola University School of Law, Chicago 


An Amendment to Taft- 
A Rejection of 


oo LAST TIME Congress legislated by the Wagner and Taft-Hartley 
generally on the subject of race rela and the unions with an interest 

tions was in the nineteenth century.’ Since establishment, may ask the Board 

then the only substantial additions to the representation questions and to resolve 
law have been amendments which abolished complaints of unfair labor practices In 
race as a factor in administration of the addition, the Taft-Hartley Act creates new 
federal civil service.’ substantive rights enforceable through con 


’ " ventional litigation... The hiring and up 
During the last 20 years, however, there 
, grading practices of an employer and _ the 
has been a slow but persistent development 
teh rs membership restrictions of a union are not 
of policy against racial discrimination by the , af : ' | ' 
¢ yrought into question in these soard or 
other two branches of the federal govern bien I 


’ court proceedings (with » exceptions dis 
ment. The result looks about the same as ; seria s the excey 


a two-legged stool: The executive and the cussed at footnote 33 herein) 
It is proposed that the National Labor 
Relations Act be amended to provide tor a 
selective removal of the legislative props 


judiciary take consistently stronger stands 
against discrimination, while the legislative 
remains virtually silent. Silence in this respect 
is equivalent to disagreement if it can be which Congress has supplied to employers 
shown that the inaction of Congress has 
made progress by the other two divisions 
more difficult. It, in addition, it can be 
shown that certain laws tend to maintain 


and unions, irrespective of their race prac 


tices. This appears to be an appropriat« 
place for Congress to become a co-ordinate 
ranch wi h 1€ exe ive ali 1 yUudcICctiary 
l | th tl ut 1 tl | 


the racial status quo, there would seem to ©" 4m Important national problem 


be good reason for suggesting that the 
present state of such laws be re-examined | 


> cy . yy — 
It is a fact that the laws regulating labor Such legislative power as the President 
management relations give assistance to !!48 1s carried out through executive orders; 
4 > s _ 1 ) 
some employers and unions which have and for the past 12 years the executive order 
has been the medium for expressing Presi 


discriminatory practices. The laws are the 

dential opposition to racial discrimination 
products of Congress; so, it may be said 
In 1940, when it was apparent that all 


that while the President and the United : : 
production facilities of the country would 


States Supreme Court have gone in one di : 
be needed in the defense. effort, an office 


was established to facilitate the employment 
In 1935, Congress established the National and training of negro workers. This office 


rection, Congress has gone in another 


Labor Relations Board which is essentially was an agency in the labor division of the 
a service agency. If an employer is covered National Advisory Commission." 


‘The civil rights statutes now on the books been construed to prohibit racial discrimination 
derive from legislation enacted between 1861 See Henderson v. U. S., 339 U. S. 816 (1950) 
and 1875 (Cf. Title 42, Secs. 1981-1994; Title 2? Act of November 26, 1940, Title 5, Sec. 681 
18, Secs. 241-244; Title 28, Sec. 1343 and Sec USC: Act of October 28, 1949, Title 5, Se« 
1863(c), USC.) The Interstate Commerce Act 1074, USC 
of 1887 (Title 49, Sec. 3(1), USC) provides that Secs. 8, 9 and 10, NLRA, as amended 
no carrier in interstate commerce shall employ ‘Secs. 301, 303, LMRA, 1947 
practices which provide undue or unreasonable Public Affairs Bulletin No. 93, Library of 
prejudice or disadvantage to anys person Congress Legislative Reference Service, p. 3 
Though the statute is in general terms, it has 
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Hartley: 
Racial Discrimination 





NOW IS THE TIME TO GET RID OF RACE DISCRIMINATION BY BOTH 
EMPLOYERS AND UNIONS, THE AUTHOR SAYS. HE PROPOSES TO DO 
IT WITH A STATUTE DENYING NLRB PROCESSES TO ALL OFFENDERS 





When this move was recognized as inade¢ 
quate, the President issued Executive Order 
No. 8802 on June 25, 1941. This order pro 
vided that “it is the policy of the United 
States to encourage full participation in the 
national defense program by ali citizens of 
the United States, regardless of race, creed, 
color or national origin.” 

The order established the first Fair Employ 
The committee 


investigate 


ment Practice Committe 


was authorized to complaints 
“appropriate 


finds 


of discrimination and to take 
which it 
conducted 


grievances 
The 


and 


steps to redress 
to be valid.” committee 
investigations held 
effectiveness was limited by 
sanctions. Later, the committee 
panded and streng thened, but it 
powers.’ It ac 


hearings but its 
the absence of 

Was CX- 
Was neve! 
invested with enforcement 
complished results by educat’‘on, 
1945, its appropriation 
commiuttec 


persuasion 


and publicity In 


was discontinued, and the went 


out of existence 


The most significant aspect of the first 


executive order in the series was the require 


ment that the ontracting agencies of the 


government include defense contracts 


in all 
a provision obligating the contractor not to 


discriminate. In this way the President was 


influence the employment practices 


Vate emplo Cc! Phe device recom 
much tavor that 


Oomece 


mended selt witl oO 
President Rox velt’s successors i 
No. 8823 of July 18, 1941 
9346 of May 27, 1943 


Executive Order 
Executive Order No 


Rejection of Racial Discrimination 


extended what was primarily a defense meas 


ure imto the normal workings of govern 
ment contracting practices 

1951, President Truman 
Order No. 10308 


provided that “it is necessary 


On December 3, 


issued Executive which 


and desirable 


to improve the means for obtaining com 


such nondiscrimination pro 


with 
of public 


pliance 
contracts 


VISIONS 


Ihe head of each contracting agency was 


made responsible for effectuating the dire¢ 
appropriate 
measures to bring The 


order established the Committee on Govern 


tive and was authorized to take 
about c« mpliance 
ment Contract Compliance to examine the 
subject and to assist the implementation of 
the policy ot the order 
On August 18, 1953, 
Executive 


I isen 
10479 


President 
Order No 


reads in part 


hower issue d 


clause 


The purpose 
“Whereas a review and analysis of exist 
ing practices and procedures of government 


contracting agencies w that the pra 
tices and procedures relating to compliance 


with the Iimimation provisions [of 


must he 


nondisct 


public contracts] revised and 
strengthened to eliminate discrimination in 
all aspects ol employment ’ 

The order established the 
Contracts Committee of which Vice 


Nixon IS Chairihan his « 


Has broader powers than its pred cessor and 


(sovernment 
Pre SI 


dent mimiittes 





is authorized to take action on complaints. 
It may terminate the contract of any em- 
ployer who does not conform to his pledges 
of nondiscrimination. 

There is one striking thing about these 
orders. Three Presidents agreed so com- 
pletely on the subject that their orders form 
a connected When Congress de- 
cided not to appropriate funds for the Fair 
Employment Practice Committee, a new 
committee was established to ensure the 
continuity of effort. Each successive order 
deeper 


series. 


expresses a concern for securing 
compliance with the 


crimination.’ 


standard of nondis- 


The Supreme Court has made its contri- 
bution to the principle of equal opportunity 
in a number of significant decisions. Some 
of the cases deal with employment. The 
Court has held that state legislation which 
Ceprives members of certain races of an 
opportunity to pursue gainful occupations is 
a denial of equal protection.” On the othe: 
hand, a state law which proscribes discrimi 
nation by labor unions was upheld as a 
rightful exercise of state power.’ 

In other areas of inter-race relations the 
Court has consistently upheld the civil 
rights of minorities. These decisions reflect 
the Court's belief that the rights of all citizens 
are so fundamental that to violate them is to 
harm the nation as a whole. ‘The cases are 
setting standards for both federal and state 
affairs. 

The Court has rejected certain 
accepted race restrictions. In education, for 
example, the Court opened the doors of 
colleges and 
The underlying reason for re- 
rules 


long 


State universities to negro 
students.” 
quiring the states to abandon thei 
barring negroes from higher education was 
stated by Chief Justice Vinson in the Mc 
Laurin case: 

“Our society grows increasingly complex, 
and our need for trained leaders increases 


* There is reason for concern. In 1953 it was 
reported 

“The Committee on Government Contract 
Compliance found the non-discrimination pro 
vision almost forgotten, dead and buried under 
thousands of words of standard legal and 
technical language in government procurement 
contracts A few contractors have assumed 
their full obligations under the clause and have 
opened their employment rolls to all persons 
qualified for jobs. The majority of contractors 
however, have viewed the provisions as just 
another contractual clause of relatively minor 
importance and have made little, if any, at 
tempt to adhere to its standards.'' Personnel 
and Guidance Journal, December, 1953, p. 194 
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United Press Photo 


A close-up view of electric flashes 
arcing between the poles of a pillar 
insulator and spiraling about a pair 
of giant ball poles in the background. 
This test and the one shown in the 
photograph on page 343 will help 
determine the capacity of electrical 
equipment going into a new 400,000 
volt European power system. 





correspondingly Appellant’s case repre- 
sents, perhaps, the epitome of that 
advanced 
degree in by defi 
nition, a leader and trainer of others. Those 
who will come under his guidance and influ- 
affected by the edu- 
cation he Their own eduration 
and development will necessarily 
the extent that his training is unequal to 
that of his classmates. State imposed re- 


need, 
for he is attempting to obtain an 


educati mm, to become, 


ence must be directly 
receives 


suffer to 


In other directives, the President's office has 


been more effective Executive Order No. 9980 
of July 27, 1948, and Executive Order No. 9981 
of the same date. abolished race discrimination 
in the federal establishment and the armed 
services respectively These orders are being 
carried out with more discernible results 

®* Takahashi v. Fish and Game Commission, 
334 U.S. 410 (1948) 

* Railway Mail Association v. Corsi, 9 LABOR 
CASES { 51,215, 326 U. S. 88 (1945) See also 
the Steele and Tunstall cases cited at foot 
note 17. 

” See Sweatt v 
McLaurin v. Oklahoma State 
637 (1950) 


Painter, 339 U. S. 629 (1950) 
Regents, 339 U.S 
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strictions which produce such inequalities 
cannot be sustained.” ™ 

In the field of property ownership and 
occupancy the Supreme Court has effected 
For many years 
the restrictive effective 
device for private control of residential oc 
cupancy. But in 1948 the Court neutralized 
such covenants by preventing their enforce- 
ment in state courts. In two cases” it was 
held that a court decree directing specific 
performance of restrictive 
State action that contravenes the equal pro 
tection clause of the Fourteenth Amend 
ment. A third case in 1953 held that a suit 
for damages breaching 


nantor was subject to the same constitu 
1 


a sharp break with the past 


covenant was an 


agreements 15S 


against the cove 


tional limitation 

Voting rights of minorities were secured 
in recent decisions which brought about radi 
cal changes in the opportunity for negroes 
to exercise the voting franchise."* And in 
transportation the Court has repudiated the 
separate but equal doctrine which it an 
nounced in the case of Plessey v. Ferguson.” 
These decisions make it virtually impossible 
carrier to discriminate 


for an_ interstate 
against members of minority groups 


In another series of cases, the Court high 
lighted the problem which occurs when a 
labor union has a policy of racial exclusion.’ 
A union recognized by federal law as sol 
collective bargaining agent for an employ 
spokesman for all em 
The 
comes 
union 


ment unit is the 
plovees in the unit 


which 


union has a singu 


lar status with government 


approval. If such a discriminates 
against minorities and does not speak for 
them when it has the duty of doing so, it 
perverts its abandons the re 
sponsibility which with the 
The Supreme Court made this clear. But 
only 


status and 


position 


goes 


the norms of conduct are established 


by judicial decisions and court orders, un 
less, as in New York and a few other states 
racial limitations on membership ae out 
lawed by state statute.” 

Court 


In these and in other cases, the 


exercised a negative control by proscribing 


1 339 U. S. 637, 641 

? Nhelley v. Kramer and McGhee 1 
U.S. 1 (1948) 

' Barrows v 

“See Smith v 
Terry v. Adams, 345 U. S. 461 

6 163 U. S. 537 (1896) 

%* Morgan v. Virginia, 328 U. S. 373 (1946) 
Bob-Lo Excursion Company 1 Michigan, 333 
U. S. 28 (1948); Henderson 1 U. 8 cited at 
footnote 1 

" Steele v. Louisville & Nashville Railroad 
Company, 9 LABOR CASES 51,188, 323 U. S 
192 (1944): Tunstall v. Brotherhood of Locomo 


Sipes, 334 


Jackson, 346 U. S. 249 (1953) 
Alwright, 321 U. S. 649 (1944) 
(1953) 


Rejection of Racial Discrimination 


discriminatory The Court can 


practices 
pomting out 
they 


linnite ad, 


move trom case to case, 
and 


only 


where the where 


States may act 


Its lawmaking powers are 
] 


may not 
but when the opportunities were presented, 
the Court stated the federal principle in 
unmistakable 
compatible with individual rights and works 
] 


yood 


ili 


he tailure of Congress to legislate 
relations has 


terms—discrimination is 10 


against the common 


gener 
ally on the subject of race 
complicated the efforts of the executive and 
the judiciary to eliminate discrimination. 
heir announcements are not strictly legis- 
must use 


nature The executive 


executive 


lative in 
the makeshift of orders in at 
tempting to regulate the employment prac 


tices of public contractors. The Supreme 
Court 
against the 


Neither of 


might do.” 


evaluate the cases betore it 


generalities of the Constitution 


must 


them can do what Congress 


The primary reasons why Congress has 
not acted are not particularly complex. Up 
to 25 years ago there was little or no inter 
rights legislation. Since then 


est in civil 


efforts in Congress met enough 
defeat Both the pro 
antagonists work well 


established political and social attitudes 


the major 
resistance to them 


irom 


agonists and 


The nature of the problem also has a 
deal to do 


Legislation 


yreat with Congressional inac 


tion which regulates employ 
ment practices reaches down to a local level 


be de ral 


equal job opportunities can be 


and affects personal relationships 


interest in 


justified only under the Commerce Clause 


There is a reasonable doubt concerning the 


constitutionality of a federal statute which 
concerns only discriminatory practices of an 
employer or a The 1947 Report of 


the President's Committee on Rights 


union 
Civil 
states 

“The that 
leadership in this field is entirely consistent 
traditions It is true 


Committee believes nationa! 


with our American 


that the federal government does not pos 
LABOR CASES 
(1944) Graham 1 

Firemen and En 
338 U. S. 232 


tive Fire men and Engine men, 9 
751,189, 3223 U. S. 210 
Brotherhood of Locomotive 
ginemen, 17 LABOR CASES © 65,399 
(1949) 
* See footnote 5 

There are now pending in the 
Court the famous public school cases Brown 
v. Board of Education of Topeka, and four 
other cases, Nos. 1, 2, 4, 8 and 10 on the 1953 
docket There is no doubt that a decision in 
these cases is more difficult because Congress 
has not exercised the legislative authority given 
to it by the Fourteenth Amendment 


Supreme 
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sess broad, clearly defined delegated powers 
to protect civil rights which it may exercise 
at its discretion. A detailed examination of 
the constitutional aspects of the civil rights 
problem makes it clear that real difficulties 
lie in the way of federal action in certain 
It also makes it clear that effective 
under the Con 


areas. 


federal does exist 


stitution.’ 


power 
‘2 

problems do not appear at the 
While the Supreme Court has 
tor specific ruling the 
state fair employment 


‘I hese 
state level. 
not had before it 
validity of formal 
practice laws, it might be said to have indi 
rectly approved such statutes... Whatever 
state constitutional problems arise seem to 
be within the control of the states them- 
selves. There are now a number of state 
laws, some of which have been in effect for 
There is also a growing 


almost ten years. 
prohibiting 


body of municipal ordinances 
discrimination in employment and in union 
practices.” 

Several additional reasons favor local legis 
lation. For thing, federal regulation 
would have to be given uniform 
ment. Uniformity in a problem 
as complex as this might be 
flexible to compensate for singular situations 
or too general to have a penetrating effect 

The policing of a federal law would re- 
quire a considerable establishment created 
for the sole purpose of securing compliance 
In addition multiplicity of agency 
functions, the demands of due process in 
must be met. Most of 
problems lend themselves to an 
easier solution at the local level. At least 
the jurisdictions with experience in this kind 
of legislation are able to report progress with 
little or no need for considering the major 
complications of enforcing a federal law. 


one 
entorce 


respect to 
either too in 


to a 


enforcement these 


seem to 


IV 


Structure 
prov ides a 


Congress 


different 


Looking at a which 
has already erected 
Federal control of labor-manage 
ment relations is now well established. The 
questions are settled. The 


National Labor Relations 


prospect. 


constitutional 
authority of the 


®To Secure These Rights (1947), p. 104 
2! See footnote 9 
Bulletin cited at footnote 5, at pp. 91-106 
‘See S. Rept. No. 105 on S. 126, pp. 11, 12 
S. Minority Rept. No. 105, Pt. 2, on S. 1126 
pp. 13, 14; Debate on the Labor Management 
Bill, in 93 Congressional Record, in the House 
on April 24, 1947, at p. A2011 and on June 20 
1947 at p. 7501: in the Senate, on March 10 
1947, at pn. 1897. 1898, 1911. on April 23. 1947 
at p. 3954, on April 25, 1947, at p. 4153, on 
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The public should remember that 
March usually ushers in a period of 
expanding production and more jobs. 
If the rise in unemployment merely 
levels off . it would be far from 
encouraging, since it would mean 
the loss of about 300,000 new jobs 
normally to be expected at the start 
of the spring season. 

—American Federationist 





Board is accepted. And the experience of 
almost 20 years leads to certain conclusions. 
They have 
field which 
doubted 


been effective. 
far-reaching effects in the 
And it cannot be 


The laws have 
had 
they regulate 


that the participants in a labor dispute look 


3oard as a source of support and 
The effectiveness of the Board’s 
apparent in 1947 that a 
campaign for the 


reflected a con 


to the 
assistance. 
was so 
part of the 
amendments 


services 
significant 
Taft-Hartley 
viction that employers should have 
to the Board.” The amendments allow the 
employer to raise representation questions,” 
labor practice charges 


access 


and to bring unfair 
against a union.” 
Employers may now go to the Board for 
unions and employees 
Board was 


assistance, just as 
have been able to do since the 
When a case comes before it 
certain inquiries as 


established 
the Board may 
to the status and practices of employers.” 
However, the law the Board 
its authority is indifferent as to racial dis 
crimination by the employer. The Board 
will not investigate restrictive practices ex 
purpose of protecting 


make 


which gives 


cept for the limited 


a dues-paying member from discharge un 


der a union shop agreement.” 
an anomaly The 
through its 


Here Is Same govern 
which 
tracts to “eliminate 


aspects of employment” offers its services 


raent acts public con 


} 


discrimination in all 


to employers who are perpetuating discrimi 


nation. An employer with restrictive em 


ployment practices cannot do business with 


April 28, 1947, at p. 4261, on May 12, 1947, at 
p. 5146 and on May 13. 1947, at p. A 2377 

'Sec. 9(c)(1)(B), NLRA, as amended 

Secs. 8(b)(1)(B). (2), (3), (4), (6) 10(a) 
(b), NLRA, as amended 

"For example, the status of ‘‘another’’ em 
ployer under 8(b)(4) of the act; the interstate 
operations of an employer under Sec. 9; the 
employment practices under Sec. 8&(a) and 
discharges under Sec. 8(a)(3) 

* As authorized by Sec. 8(a)(3) of the act 
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the government under Executive Order No 


10749; but he may get Board help in avoid 


ing or correcting labor problems in his plant 


On the other 


unions are benefited by the same laws 


service which the Board gives is nowher« 


more manifest than in the certification pro 


cedures. By certification a union becomes 


the I ] t bargaining agent for the 


The 


is protected by statute and by 


employment unit union then aS a 
pl t t tl 


status which 
Board practice. It is insulated from outside 


assaults” and employer may bargain 


with no one else uurt said, 
a quasi-public pos 


United 


such nion 


tion a 


Court has 


occupies 
States Supreme 
certihed union has 


those 


said that a 


“powers comparable to possessed by 
a legislative body both to create and restrict 
esents.”’ 


the rights of those whom it rept 


legislatures have care 
into the 


As long as 


The courts and the 


fully avoided getting subject of 


union membership unions ar 


** For example, Secs 8(a)(2) and (5), and 
8(b)(4)(C) of the act 
2% James 1 Varinship Corporation, 9 LABO! 
CASES * 62.475. 155 Pac. (2d) 329 (Calif 1944 
Steele Louisville 4 Railroad 
Company, cited at footnote 17 
For example, the proviso in Sec. 8(b)(1) of 
the act See Justice Jackson's dissent in Wal 
lace Corporation v NLRB, 9 LABOR CASI 
* 51,187, 323 U. S. 248, 268 (1944), where he says 
right which organized labor 
more strongly in demandir 
union to control its owr 


Nashville 


thi there is no 

would unite 
than the 
admission to membership 

“It is known that employers discriminate 
it is not as well known that unions do 
There are handful of unions whie 
retain restrictive clauses in their constitutions 
but many of them practice discrimination by 
exclusion, by segregation and by refusal to 
for or cefend the rights of negr« 
employees See Donald Dewey Negro Em 
ployment in Southern Industry Journal of 
Political Economy, August, 1952, p. 279: John A 
Davis Negro Employment A Progress Re- 
port Fortune, July, 1952, p. W2 

There are certain limited exceptions to this 
general statement Several times the National 
Labor Relations Board has coasidered the prob 
lem of race discrimination. For example, the 
3oard has refused to separate negro employees 
out of a collective bargaining unit for 
of representation (See Aetna 
Company, 35 NLRB 136; Georgia 
pany, 32 NLRB 692; American 
pany, 9 NLRB 579.) 

Where there was a manifest union intent to 
cut off negro employees from the unit 
the union sought to represent, the Board re 
jected the proposal (interstate Granite Corpo 
ration, 11 NLRB 1046.) 

When the broader problems of discrimination 
came before the Board it relative 
impotence, and it has participated in arrange 
ments which afforded negro employees 
thing less than full status For example, the 
Board has allowed a union with racial restric 


right of each 


also 


only a 


bargain 


purposes 
and Steel 


Power Com 


lron 


Tobacco Com- 


whien 


confessed its 


some 
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private ass benefit 
remall 


But 


of member 
he yond the whet 
their status 


is insured by 


he 1947 


amend 


Relations Act 


ce 1947, a 
rad 


| abor 


i Bi ‘ 


lal 


ropr 


me 


what it 


Whether 


thereby atte mipte d 


sidered a substar t 


tions to stand for election as representative of 

unit with negro promise 0 
the union officials to represent all employees it 
the unit union promised not 
to discriminate iinst the negroes in bar 


employees on the f 


Presumably the 


(Carter VWanufacturing 


Zaining ompany 
NLRB 804.) 

Where se 
the Board 
showing that the negro au» 
affiliation with a cen 
tral union council as other local unions, (Bethle 
hen hipyard, Inc., 53 NLRB 999 

rhe frankest statement came from the 

Larus & Brother, 62 NLRB 107 

employees organized an auxill 

of the uxXillary 


isted in a 
tion to be 


regated unions ¢ plant 


held the race qu moot 
upon a iliary was 
gviven the same rights ol 


Alameda 


union officer wer 
lowed to take part in contract 
the contract which 
executed only by the 
charged that the parent 
collective bargaining 
its policy of racial egregation 
that the 
earched its 
iuthoritys It 
ictices 


negotiations, but 
covered all 
parent union It wa 
union was not 


employees was 


qualified 
agent because of 
Before reach 


moot 


to be a 


ing the conclusion matter was 
the Board 
and statutory 
where a union 
into question the sO l wers were imites 
After reviewing the Tunstall and 
cases, the Board made observations which 
ire pertinent to the under tion 
It pointed out that the United 
Court in the Corsi ise ! a New 


own premises port 
concluded that 


were brought 


Corsi 


Sore 


ubject consider 


States Supreme 
Yor! 
prohibiting nin by labor 


Then the Boar 


Statute 
unions 
While was col 
fined he \ F ( 
broad language of the 
plain that 


respect 


isiature ve 


Congres 
to labor 
with employment affectin 
But a holding that certain 
power State legislature of Congress 
affords no clear inference that 


such power reside in an administrative agenc’ 


on makes equally 

SSOCSSOCS uct Owe!T Vill 
ganizations dealin 
ite commerce 
reside ina 
basis for the 
iture of Congress 
(gz) and th) of the act 


which is a cre 


‘See Sec 


SOLeLy 


9(1) 





sanction is appropriate or not, it has been 
approved by the Supreme Court and it has 
commanded enough support to bring about 
a proposal to the current Congress that the 
sanction be extended to employers.’ 

If the existence of Communist influences 
in unions and in employing units warrants 
the refusal of Board services to such organi- 
zations, it seems even more appropriate to 
adopt the same device when there exists a 
integral part of the 


practice which is an 
that is, race dis 


employment structure- 
crimination,” 

If Congress abandoned its passive role, 
moved to the affirmative and adopted the 
proposed amendments, it would provide the 
National Labor Relations Board with a 
limited but effective method of discouraging 
restrictive practices. The effectiveness of 
the method can be judged by the way the 
sanction would be applied. 

The refusal 
particular case would be the final step in a 
relatively simple process. Before taking this 
step, the Board would have to make a find- 
ing of is suggested that 
the following would bring the 
issues into focus in the most expedient way: 


of the Board to act in a 


discrimination. It 
procedure 


(1) Employers and unions asking Board 
be required to file with 
nondis 


assistance would 
the Board a pledge 
crimination clause now found in public con- 
tracts. The pledge would be an affirmation 
that the employer or union does not provide 
inequality of treatment because of race, 
color, creed or national origin. Unless con- 
travened, the pledge would constitute prima 
facie evidence of compliance and the Board 
would proceed in its accustomed way. 


similar to the 


(2) After such a pledge is filed it might 
be contested on a complaint filed with the 


Board by an interested party. The basis of 
the complaint would be investigated forth- 
with. When the facts proving or disproving 
the complaint were established, the Board 
would then act accordingly. 

This proposal avoids some of the diffi- 
culties of general fair employment practice 
legislation. It is not subject to a frontal 
attack on the grounds of unconstitutionality. 
Federal regulation of labor-management re 
lations is established and this suggestion is 
well within the framework of already ac 
cepted principles. 

The problems of enforcement would be 
reduced because the process would become 
a part of structure. The ma- 
chinery for enforcement is there and it could 


an existing 


be adapted to accommodate a new factor. 

Finally, the nature of the sanction puts the 
burden on the principals of making a show- 
ing of compliance in the first instance. If 
a petitioner does not discriminate, his pledge, 
when filed, will be adequate evidence. If he 
cannot file the pledge, the Board will not 
Should a complaint of 


filed and established, the 


act on his petition 


discrimination be 


Board’s final action would be the same. It 


will decline to act 


Vi 


In this discussion there has been a basi 
It was expressed by President 
Executive Order of Au- 
pro 


assumption. 
Eisenhower in his 
gust 18, 1953," where he 
cedures must be “strengthened to eliminate 
discrimination in all aspects of employment.” 
Racial 
amount of education or 
change. The fact that there are racial differ- 
ences is neither good nor bad. The harm 
(Continued on page 368) 


said that our 


which no 
can 


tacts 
legislation 


differences are 





* See Sec. (j) of S. 2650 (the Smith bill). 
“ The proposed amendments would read: Sec 
9(f) to be amended as follows (after the words 
“Jabor organization under subsection (b) of 
section 10"): ‘‘CA) if such labor organi- 
zation, directly or indirectly, by constitutional 
provision or by-law, or express or tacit agree 
ment among its members, or in any other 
manner, denies any individual membership in 
its organization by reason of his race, creed 
color or national origin or through regulation 
practice or otherwise, denies to any of its 
members equal treatment with all other mem 
bers."’ 

Sec. 9(f) is to be further amended by chang- 
ing (A) to (B) and (B) to (C), and by adding 
subsection (i) as follows: ‘No investigation 
shall be made by the Board of any question 
affecting commerce concerning the representa- 
tion of employees, raised by an employer under 
subsection (C) of this section, and no complaint 
shall be issued pursuant to a charge made by 
an employer under subsection (c) of section 10 
if such employer directly or indirectly denies 
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employment to any person by reason of his 
race, creed, color or national origin or by rule 
practice or otherwise denies to any of his em- 
ployees equal treatment with all others in any 
category of employees by reason of race, creed, 
color or national origin.”’ 

“The present Congress is considering an 
amendment which would make racial discrimi- 
nation an unfair labor practice. (The Labor 
Committee of the House voted favorably on the 
amendment, 25-2.) Everything which has been 
said up to this point would certainly apply 
to such an amendment. However, it should be 
pointed out that enforcement of such an unfair 
labor practice provision raises some problems 
The proof of the practice is only the start 
The Board's order must be enforced by court 
decree Thereafter the respondent's practices 
must be policed to insure compliance with a 
cease-and-desist order Where the sanction is 
negative—refusal of the Board to act—it is 
self-executing. 


* Executive Order No. 10479 
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A Plan for Union Democracy 
By ROBERT W. SMEDLEY 





UNION DEMOCRATIZATION CANNOT BE ACHIEVED BY REGULATION 


OF UNION SECURITY DEVICES, THIS ARTICLE SAYS. 


IT SUGGESTS A 


NEW ADMINISTRATIVE TRIBUNAL TO HELP PROMOTE WORKER FREEDOM 





| ABOR unionism today furnishes a basis 
d 


for discussion of a remarkable new 


trend in our constitutional history—the im 
position of constitutional limitations on pri 
vate power groups in the name of liberty 
for natural individuals. ‘This development, 
the writer believes, will take its place along- 
“interstate com- 


judicial review and 


merce” as one of the truly great judge-made 


side 


constitutional principles. 
Not more than ten years ago such a state 
only the yankest 
Barron v. Balti 
clause ot 


have been 

speculation. The case of 
more’ delimited the due 

the Fifth Amendment to activities by the 
federal government, and the Civil 
Rights Cases* still lived on as holding the 
Fourteenth Amendment applicable only to 
activities. But 
have been, their policy 


ment would 


proc ess 


classi 


sound as those cases 


State 
might foundations 
have crumbled 


deprived them of their rationale (1) 


Two basic facts of life have 
ur 
has changed to one of massive pri 
vate and (2) the individual 
is utterly dependent on those organizations 

Each 


alienable 


society 
organizations 


is endowed with certain in 
When our Constitution 
was the 


person 

rights 
was formed, government great 
threat to those rights. Governmental powers 
Today the 


lives on, but 


were limited threat of gov 
along with 


individual 


ernmental power 


it looms a new danger to the 


Private power is increasing in almost every 
form A 


association 


today 
these 
no longer 
de pende nt 


institutional man cannot 


without with institu 
tions The free 
Most of our population 
on the corporation they must work for and 


belong to for 


live 
agrarian exists 
stand 
union must 


and the 


the labor they 


lite, happiness 


liberty pursuit of 
32 U. S. 243 (1833) 


Union Democracy 


If not these, their professional or trade 
association stands dominant over their 
intellectual lives As for the 


ties mentioned, 


eco 


nomic and 


few who escape the above 


their capacity as mere consumers consti 


involuntary and in 


vith 


tutes an unave idable, 


some ways unrepresented tr privat 


power! 


groups 


The government may not deprive a man 
of free speech, may not illegally search and 
give due 


must process 


seize his property, 
Sut the life and liberty that is so protected 
than the 


income, 


s; no deat employment, 


ore 


position, reputation, security and 


well-being for which modern man must 


depend, somewhere, sometime on a privat 


institution, if in no other capacity than as 


a consume! 


Power Derivatives 


hus, the dependence of people on these 


organizations gives the organization great 


power A consumer bestows great 


powell 


on production groups and indirectly on 


labor unions 4 worker bestows great 


power on his unton because of his need for 


representation in industry. He also bestows 
power on his employe I ] he doc tor bestows 


Medical Associa 


belong in order to 


power on the American 


tion, to which he must 


carry on his protession. The retailer 
Retail 


all lend a hand to the immense 


sup 


ports the Trade Association, and so 


tortl hey 
power ot government, in which, small as it 


may be, they have a voice 


Most 
crate 


be effective Phe 


representative 


private organizations are demo 


Some ot them are too democratic to 


spirit of lberty is so 


7109 U.S. 3 (1883) 





Mr. Smedley will graduate from the University of 
Denver College of Law in June of this year. His 
article was recommended by Harry Seligson, pro- 
fessor of industrial relations and economics at the 


university's College of Business 


Administration 





firmly imbued in our people that seldom do 
they band together without first securing a 
firm grip on their rights. If this were not 
true, the proposals of this paper as well as 
the day-by-day our courts 
would ring as hollow as the Liberty Bell 
in Red Square.’ But privately administered 
democracy breaks down in a certain num- 
ber of cases, and to correct this the body 
which derives its authority from the repre 
sentative voice of all the people should in 


voke 


decisions of 


its coercive power 


Supreme Court Awakens 


The fact that the 
coming “constitutionalization’ * of 
power groups involve negro rights detracts 
not one bit from the inescapable generality 
of their 

In > Classi ‘ 
with the deprivation of 
Democratic Party primaries for 
national officers This 
held to be an unconstitutional deprivation 
of the right to vote. Whereupon South 
Carolina attempted to avoid this ruling by 

[ constitution and laws 


opening cases in the 


private 


fundamental conclusion 
was faced 
right to 


the Court 
neg_rod "y 
vote in 


choice of was 


expunging trom 1ts 
reference to primaries and_ political 
parties. Rice v. Elmore® then held that by 
state recognition of the primary results the 
state was itself depriving negroes of the right 
to vote. The Court used: its equity powers 
to look beyond the veil of “privacy” of the 
Democratic Party 


every 


National election primaries are more ob- 
viously within the control of the federal 
government than are the acts of most pri- 
vate organizations, but the idea that a state, 
by enforcing and recognizing private acts, 


‘Learned Hand, The Spirit of Liberty (New 
York: Knopf, 1952). Perhaps no authority Is 
needed for this proposition, but the ideas of 
Judge Hand are most appropriate to the cause 

‘This word was coined by A. A. Berle, Jr 
It appears in an article entitled ‘‘Constitutional 
Limitations on Corporate Activity—Protection 
of Personal Rights from Invasion Through 
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is itself a party to such acts furnished a 
most useful and correct implementing doctrine 
further in Shelley 7 


enforcement 


It was only a step 
Kraemer’ to hold that 
ot a private covenant to 
from ownership or use of land in a certain 
unconstitutional act on the 
It appears that this doc 


state 
exclude negroes 
area was an 
part of the state. 
trine could be used, with only slight judicial 
innovations, in practically any case where 
private seeks to deprive a 
of fundamental liberties. 

As for 
Louisville « 
more 


action citizen 


Steele 7 
illustrates 


unions, the case of 
Railroad * 
role of gov 

rights \ 


labor 
Nashville 
clearly defined 


worker 


the even 
ernment in protecting 
railroad union, certified as the sole bargain 
ing representative under the Railway Labor 
\ct, excluded negroes from its membership 
The Court held that the union is under a 
duty to represent all the 
unit without discrimination based upon race, 
Court’s mandate was 


employees in the 


creed Oo color. The 
merely that the union should properly rep 
resent negroes, not that membership need 
them. This is not par 
on principle the court 


The 


was de 


be conferred on 
ticularly lamentable; 
could have demanded 
fundamental role of government 
fined. That the Court did not attempt t 
wipe out all vestiges of discrimination in 


membership. 


one fell swoop can only attest to its prac 


ticality and not to any basic error in its ruling 

In the case of Pollock v. Williams * 
Jackson stated that the individual in 
ica is protected against slavery and 
servitude by “both a shield 

It is a graphic expression of gov 
Impose 


Tustice 
Amer 
invol 


untary and a 


sword . 


ernment’s duty to ageressively 


Economic Power,"’ 100 Pennsylvania Law Re- 
view 933 
+313 U.S. 299 (1941) 
165 F. (2d) 387 
333 U. S. 875 (1948) 
7 334 U. S. 1 (1948) 
59 LABOR CASES { 51,188, 323 U. S 
* 322 U. S. 4 (1944) 
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democratic principles where they are want- 
ing, as with a sword. Merely shielding the 
people from governmental deprivations will 
not suffice.’ 


All logic points to this approach. But 
the needful implementation of positive gov 
ernmental policies presents the greatest ot 
problems.” Politics and private 
are involved. You must abide by the Con- 
stitution. Your approach is often 
through a back Thus, to free the 
people from oppressive monopoly 
tack 
that 


interests 


only 
di OT 
you at 
though 
scale of 


bigness in companies, even 
might be the efficient 
operation You don’t go to the 
the matter and demand that the operation 
be orientated to the public good To de- 
mocratize attack their union 
arrangements, but free them to 
You pin all such 


most 
heart ot 


unions you 
security 
organize as they wish.” 
authority on a troublesome concept called 
commerce” which you never 
defining, except to say 
than what Congress 


yet states cannot 


“interstate 
quite succeed im 
that it 
has seen fit to 
touch it.” You are continually beset with 


the problem of the bigness of government 


covers more 


govern, 


itself, and vou must decide whether an ad 
ministrative an admunistrative 
tribunal is required, or whether it is a job 


a job for the 


agency o1 
for the courts, and if it ts 
courts whether or not legislation is required 
You cannot take big positive steps.“ You 
cannot strike out boldly with protective 
plans but must limit your activities to cor 
taken only when the 


great, so 


rective steps to be 


need has become that vou can 
win acceptance for your proposal 

Robert K. Carr, Federal Protection of Civil 
Rights: Quest for a Sword (Ithaca, New York 
Cornell University Press, 1947) 

1' Lon L. Fuller, ‘‘Some Reflections on Legal 
and Economic Freedoms—A Review of Robert 
L. Hale’s ‘Freedom Through Law’ 54 Colum 
bia Law Review 70 The reviewer strongly 
criticizes Professor Hale for discussing what 
should be done in the way of obtaining ‘‘dis- 
tributive justice’’ and economic liberty through 
law, but ignoring the question of how it should 
be done. The goals of this paper are not alien 
to. but less ambitious than, those of Professor 
Hale. At least here a method is proposed 

22 Sec. 8(b)(1), NLRA Provided, That this 
paragraph shall not impair the right of a 
labor organization to prescribe its own rules 
with respect to the acquisition or retention 
of membership therein 1 

1’ Charles O. Gregory. 
tations on the Regulation of Union 
ployer Conduct,"’ 2 Labor Law Journal 
(May, 1951), reprinted from the December 
1950 issue of the Michigan Law Kevieu 

“Harry E. Barnes, A Survey of Western 
Civilization (Crowell, 1947), p. 875. This is cited 
here to draw a line between the sweeping 
revolutionary social planning measures advo- 
cated by Dr. Barnes and other sociologists, with 


‘Constitutional Limi 


and Em- 
QnF 
dD 


Union Democracy 


latter only right 


you should be 


As to the 
that 


point, it is 
so limited. 


New Proposal 


whose time, the 
writer believes, has arrived. It is submitted 
That Section &8(b)(1) of the Na- 
tional Labor Relations Act, as amended by 
the Taft-Hartley Act, be stricken 
deals with freedom of 
and that all federal 
such organizational 
stricken, and that 
a provision to this effect: 


tollows 


\ proposal 
arguendo: 


imsotar 
as it union activity, 


provisions which give 


freedom to unions be 
they be supplanted with 
“An administra 
tive tribunal shall be established under the 


Labor It shall 


power to set up and 


Department of have the 


duty and administer 
such rules of conduct as will assure demo- 
cratic organization of all unions and natural 
Its rulings 


United States 


justice for all union members 
shall be subject to review by 
courts.” 

proposal we must 
Then the 
propositions tor 


lo consider such a 
first establish the need for it 
three fundamental 
might 
could be (1) 


and 


most 
arouse can be dis 
Resolved 
that union democracy 
should be that a 
federal tribunal can and should take juris- 


debate which it 


cussed These 
security union 
separated; (2) Resolved 
regard to the 


- (3) Re 


tribunal is 


diction over unions without 


concept of interstate commerce 
that an 


the best road to union democracy 


solved administrative 


A great deal of discussion has centered 


around democracy The prounion 
Norris-LaGuardia and the 
constitutional implementing 
proposals of this 


union 
policies ot the 


no practical or 
Systems suggested, and the 
paper, which may point in the same direction 
but has at least a possibility of adoption. Dr 
Barnes says: ‘If life is to be made worth while 
it must provide material abundance and eco 
nomic security for every worthy citizen If 
this, in turn, requires a greater degree of 
planning and economic regimentation, 
then we must prepare to submit to it."" He 
then cites a new Bill of Rights proposed by 
the National Resources Planning Board in 
November of 1942, including The right to 
work usefully and creatively through the pro- 
ductive years and ‘‘The right to rest, recrea 
tion and adventure, the opportunity to enjoy 
life, and to take part in advancing civilization 

Then Dr. Barnes says How remote we are 
from realizing any such comprehensive and 
modern schedule of realistic liberties may be 
seen from the fact that Congress abolished the 
National Resources Planning Board in the 
summer of 1943 Perhaps Dr. Barnes has a 
more positive approach, but obviously if we are 
going to guarantee these things to everybody 
we cannot hope to have free enterprise and may 
lose all personal liberties in favor of economic 
security 


socie) 





Wagner Acts brought on a phenomenal 
growth in unionism, and centralized con- 
trol of the big national and international 
affiliations has produced a_ tremendous 
power concentrate. The public was shocked 
with what appeared to be the purely ar- 
bitrary and dictatorial control of a few 
labor leaders. Something had to be done, 
and the Taft-Hartley Act was not an il- 
logical solution. Sut it is more 
than anything, to protection of the public 
It did this by imposing 
certain disabilities on unions—the 80-day 
injunction, the localized bargaining unit, 
financial. reports, non-Communist affidavits 
and restrictions on the secondary boycott 


geared, 


from labor strife. 


Attempts were made to protect the work 
er, too, but too little was done directly to 
promote union democracy. The closed shop 
was abolished, union shop practices were 
limited, undemocratic expulsion from a 
union would not deprive a man of his job 
even in a union shop situation.” But noth- 
ing was done to assure the worker of a 
day-by-day representative and democratic 
relationship with his union. As in the anti- 
trust laws, Congress went after the power 
itself and not so much the fundamental 
abuses that the power brought on so far 
as the worker is concerned 

This subject has been too well discussed 
to warrant giving it detailed consideration 
here.” But there seems to be general agree- 
ment on the following: that union members 
themselves are generally apathetic and un- 
diligent about pursuing the cause of union 
democracy; that despite this all unions bear 
traces of democracy; that there exists noth 
ing like a mass uprising against dictatorial 
unionism; but that there are many notable 
cases of abuse and there is a vast, ungoy 
erned area for further abuse 

For example, more than half of the union 
constitutions studied in a survey by Pro 
fessor Summers had some provision to the 
effect that “activities detrimental to the 
union” shall be expulsion. 
Many cases of officer criticism have been 
tried before the officers themselves. Pro 
fessor Summers “The danger to 
union democracy is inherent in the structure 


grounds for 


Says 


of union government and cannot be wholly 
eliminated as long as trials are held before 
tribunals with a built-in bias.” ” 


® Sec. 8(a)(3), NLRA. 

*Clyde W. Summers, ‘Union 
and Union Discipline.’"’ New York 
Fifth Annual Conference on Labor (1952), p 
443, Vincent C. De Maio, ‘‘Expulsion, Unions 
and the Courts,"’ New York University Fourth 
Annual Conference on Labor (1951), p. 377. Ben- 
jamin Aaron and Michael I. Komaroff, ‘‘Statu- 
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Democracy 
University 


In the expulsion case of Blek v. Wilson” 
the New York Supreme Court said: “It 
is not the severe penalty visited upon the 
plaintiff that actuates me in arriving at the 
determination, but the disregard of natural 
justice exhibited A labor union is a 
quasi-public institution. There can be 
no doubt that anyone joining an organiza- 
tion of this kind agrees to abide by all the 
rules and regulations laid down in the con- 
stitution and by-laws of the organization, 
except that he cannot be said to agree to 
abide by any rule or regulation which is 
unfair, unreasonable and arbitrary, and 
which would tend to deprive him of rights 
him by the [United States] 


here 


guaranteed 
constitution.” 

Another undemocratic aspect of unionism 
pointed up by the fol 
from the New York 
the writer knows, this 
before 


in practice may be 
lowing editorial 
Times.” 


particular 


far as 
practice has not come 
the courts: 

“Rumors of the formation of a new labor 
federation built carpenters, 
miners, steelworkers, and teamsters’ unions 
seem to have little support in fact. Never- 
which the 


around the 


theless, the circumstances under 
speculation goes on points up an important 
question, namely Can union members be 
handled by their leaders like sheep, trans 
ferred from one federation to another at the 


will of the reigning labor chieftan 


“We are prompted to ask this question 
by the sudden Ameri 
can Federation of Labor of the United 
Brotherhood of Carpenters, with 800,000 
members. President Maurice Hutcheson, 
who was put in the $30,000 a year job by 
The public 


unions 


withdrawal from the 


switch 
that 


his father, made the 


right to see are run 


has a 
democratically.” 


Union membership is so important to the 
life and happiness of a worker that 
protection of his right to work will not 
If nothing else, his representative 


miere 


suffice 
in the organization deserves protec 
tion; but his rights, his reputa 
tion, his security, health 
and welfare benefits and the good will of 
so inextricably necessary 


voice 
semority 
pension rights, 
his fellows are 
to the wage-earning process, and they are 


so much within the control of his union, 


tory Regulation of Internal Union Affairs,’ 44 


Illinois Law Review, Pt. 1, p. 425, September- 
October, 1949; Pt. 2, p. 631, November-Decem- 
ber, 1949 

" Article by 
at p. 475 

*%145 Misc. 373, 259 N. Y. S 

* August 19, 1953, p. 28 
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representative 
those 
shop is 


that the sword of public, 
power should not be withheld 
rights are insecure. The union 
condoned and practiced throughout most 
of the country. In effect, the closed shop 
still exists in many industries and 
But without these, a union is not 
basically a voluntary association; it is not 
a “club” but a purveyor of bread—keeper 
of not only the bare right to be able to 
work but the right to enjoy the full status, 
with 


when 


areas 


even 


privilege and reward of labor.” And 
the statutory certification of a 
gaining representative, which virtually wipes 
out all minority 
union democracy becomes ever more apparent 


sole bar . 


expression, the need for 


Union Security and Democracy 


worker is concerned union 
security have to do with 
union democracy only in a vague, indirect 
way. A closed or union shop does not mean 
a union is undemocratic, nor does the lack 
\ union 
Yet 


ck sed 


So far as the 
arrangements 


of such practice assure democracy. 
controls more than the right to work 
the Taft-Hartley Act outlawed the 
shop, and many states outlawed or 
seriously restricted the union shop.” The 
chief protect 
the worker from undue union domination, 
to cut unnecessary union power. Whatever 
other virtues this restrictive legislation may 
give the worker a true 
role in his union; it 
fair impartial 
hearing if he falling out with his 
union; it does not him 
voice in union affairs; and it only indirectly 
cuts the power of long-entrenched union 
cutting the [ union 


have 


reason for these steps is to 


have, it does not 
representative 


him of a 


does 
not assure and 
has a 


give a democrat 


chiefs by power of the 
itself. 

Writers and 
agree on this subject 
feels that it is not the 
unions have but the purity of their internal 
structure that counts.” He has been severe- 
ly criticized for this view by Sylvester 
Petro, for one, who that the 
must be cut to raise the quality.” Other 
writers have spoken in line with Summer’s 

“Clay P. Malick 
Status A Proposal,’ 2 
830 (November, 1951) 

21> As of December, 
had banned closed 
Arizona, Arkansas, Florida, Georgia Iowa, 
Maryland, Nebraska, Nevada, North Carolina, 
North Dakota, South Dakota, Tennessee. Texas 
and Virginia. Mississippi and South Carolina 
followed suit in 1954. The following had regu- 
lated union shop practices California, Colo- 
rado, Hawaii, Kansas, Massachusetts and Wis 
consin 


students of labor do not 


Professor Summers 


amount of power 


feels power! 


Union 
Journal 


“Confusion as to 
Labor Law 


1953, 
and union 


the following states 
shops entirely 


Union Democracy 


approach Thus, Fred Witney wants 


democracy to be imposed on unions (1) by 


> ons 


Relations Board 
4 


the National Labor and 


(2) on grounds of public policy 

\ Yale Law Review write 
abolishment of security contracts as “lopping 
off the foot to save the toe.”™” Benjamin 
Aaron and Michael I. Komaroff, who have 
written a comprehensive article in this field 
for the Iilinois Law Review, have this 
provocative comment to make about re- 
Straints on agreements: 

“It is at once apparent that 
strictions have no effect whatever upon the 
neither 


considers the 


security 
these re 


which 


policies or unions possess 


” 


nor desire union-security agreements 


The unions referred to here are some ot 
the largest and most powerful in existence 
Submitted, then, that lessening union powet 
democracy 


is not the road to union 


New Tribunal 


lo abolish the 
control of 
But it is not novel, nor 


interstate commerce test 


in federal unions may be a 


startling proposal 


startling in the least It is the 


should it be 
And except tor vague arguments 


localized 


only way 


about states’ rights and control, 
which could have no real application to the 
subject matter here, there can be no cogent 


opposition to it 

With the groundwork for court protection 
against due process infringement by private 
and quasi-public both under the 
Fifth and Fourteenth Amendments, there 
can be little doubt of the courts’ power and 
willingness to rule on union activities, The 


bodi« s, 


commerce doctrine 
Neither need the 
embodiment of the Bill of 
Fourteenth Amend 
They 


in these cases 1s not to 


vexatious interstate 
need not bind their hands 
idea of Rights 
in the Fifth but not the 
ment hinder their course have not 
For the 


commerce 


courts’ duty 
and is not limited to or neces 
sarily governed by constitutional provisions 
The power! 
comes from, the call for 
natural justice for individuals that the phrase 


to embody 


goes to, and ther 


courts’ duty 
magnanimous 


“due process” has come 


Summers cited at footnote 16 

*%* Syivester Petro, ‘‘External Significance of 
Internal Union Aftairs,’"’ New York University 
Fourth Annual Conference on Labor (1951), p 
339 

*Fred Witney Union 
Law Journal 105 (February 

* Raymond R. Farrell 
Security Contracts,’’ 59 Yale Lau 

* Cited at footnote 16 


# Article by 


Security, 4 Labor 
1953) 

Regulation of Union 
Journal 554 





Remember that here a tribunal is 
posed, not a sprawling, expensive federal 
bureau to burden the taxpayer. The sub- 
ject matter is human rights, not commerce, 
not prices, not commodities, not war or 
peace or highways or buildings or housing 
or reclamation. No new bureaucratic duke- 
dom is proposed, Judges are not power; 
they are merely the human implementation 
of power for the Constitution. In comparison 
to other government activities, the administra- 
tion of justice is singularly inexpensive. 


pro- 


Some states have gone far toward se- 
curing worker rights, Colorado for one.” 
Others have not. Human justice of the 
kind here under discussion 
localized affair. It is not localized in the 
eyes of the Supreme Court; it cannot be 
because it derives from the Constitution of 
the United States and the principles of 
natural justice and due process of law in 
that instrument. No matter how 
the issue of states’ rights has nothing to do 
with this affair. In Marsh v. Alabama, a 
case where citizens being deprived 
of their rights in a company-owned town, 
the Court held that “the corporation can 
no more deprive people of freedom of 
press and religion than it can discriminate 


cannot be a 


posed, 


were 


against commerce.” 

In Shelley v. Kraemer the Court held that 
“the rights created by the first section 
of the Fourteenth Amendment are, by its 
terms, guaranteed to the individual. The 
riglits established are personal rights.” ”™ 
notion that 
have the 


Fortunately, the ridiculous 


organizations and corporations 
right to due themselves, in the 
same sense that natural has 


never been seriously applied to labor unions, 


process 


persons do, 


else possibly another obstacle would have 
to be overcome in “constitutionalizing” unions.” 


94(1)(4) provides, in part, as follows: ‘‘All 
rights of persons to jofn labor organizations or 
unions and their rights and privileges as mem- 
bers thereof, should be recognized, safeguarded 
and protected. No person shall be denied mem- 
bership in a labor organization or union on 
account of race, color, religion, sex or by any 
unfair or unjust discrimination How- 
ever, the Colorado Labor Peace Act has been 
largely ignored by unions and managements 
alike. For one thing, it lacks the enforcement 
machinery advocated in this paper 

28 326 U. S. 501, 507, note 4 (1946) 

* Case cited at footnote 7, at p. 22 

”“ Work by Barnes cited at footnote 14 Dr 
Barnes has a sound idea about the due process 
clause having become a protector of privilege 
for corporations. Professor Berle, in the article 
cited at footnote 4, strongly advocates redefini- 
tion of the due process clause as applying only 
to natural persons 
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More than one million workers, rep- 
resenting about one-fifth of all pri- 
vate nonfarm workers and one-third 
of the organized workers in New 
York State are covered by collective 
bargaining agreements between 
unions and employer associations, 
according to a survey conducted by 
the Division of Research and Statis- 
tics, New York Sfate Department of 
Labor, in the first quarter of 1953. 





Conceding, then, that a federal court has 
jurisdiction internal union affairs 
regard to the interstate commerce 
doctrine, from whence would an adminis- 
trative tribunal gain such power? Answer: 
from the same place—the Constitution of 
the United States. Purely and simply the 
power of Congress “To constitute tribunals 
inferior to the Supreme Court” ” could form 
the basis. Also, the enabling clause of the 
Fourteenth Amendment, “The 
shall have power to enforce, by appropriate 
legislation, the provisions of this article,” ” 
A recent Illinois Law Review 
the possibility of using 
clause to 


over 


without 


Congress 


could be cited 
article discussed 
this seldom used or mentioned 
allow Congress to constitutionally pass civil 
riglits legislation and impose it on the states.* 

Notice that the tribunal would be entirely 
separate and apart from the National Labor 
Relations Board, the Federal Mediation 
and Conciliation Service and all other 
bodies. It could be appropriately 
within the Department of Labor for 


placed 
con- 
venience. 

Though perhaps an overwhelming argu 
ment cannot be made out in favor of a new 
tribunal over control of union democracy 
by existing courts, there are several persua 


See Thurman W. Arnold, The Folklore of 
Capitalism (New Haven: Yale University Press 
1937), p. 185. Though Mr. Arnold talks mostly 
about corporate power, his ideas are not unre- 
lated to the theme of this paper. He asserts 
that our Constitution was based on the idea 
of exaltation of the individual and offers the 
following narrative: ‘‘One of the essential and 
central notions which give our industrial feudal- 
ism logical symmetry is the personification of 
great industrial enterprise. The ideal that a 
great corporation is endowed with the rights 
and prerogatives of a free individual is an 
essential to the acceptance of corporate rule 
in temporal affairs as was the ideal of the 
divine right of kings in an earlier day 
Courts, under the mantle of the constitution, 
have made a living thing out of this fiction.’’ 

1 United States Constitution, Art. I, Sec. 8 

“2 United States Constitution, Amendment 
XIV, Sec. 5 

*® 44 Illinois Law Review 199 
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sive reasons to believe that it would be the 
best approach 

reason could stem from 
and complexity of the 
It means some 


Situation 


One basic 


the very 


very 
difficulty 
due process concept itself. 
thing different in almost 
The courts are perfectly capable of applying 
about 


every 


it to unions, and there is no doubt 
that But the advantage of an ad 
tribunal would be 


great 
ministrative its right and 
duty to set up 
conduct which, though not binding as prece 
know and 


and administer a code of 


would -enable unions to 


their 


dent, 
with reasonable 


would be 


rights 
tainty than 
the long process of building a body of law 


predict 
possible hy 


sooner 
through determination of specific disputes 

The following quotation from a Colum/ta 
Lax strongly for 
the administrative-tribunal 
though the author reached what this writer 


Review note argues very 
approach, al 


believes to be a wrong conclusion: 


“The ultimate responsibility for the pro 
tection of minority employees les with the 
courts, for the range of possible discrimina 
tory action by the union ts so great that no 
legislation can provide for it without sacri 
needed by 


the discretionary power 


ficing 
the representative to carry out his functions 
If the courts are to fulfill this responsibility, 
they must abandon common law concepts 
and rely instead upon the underlying poli 
labor legisla 


cies and modern 


Unions must be viewed not as private 


purposes ol 
tion, 
associations but as instruments for the ef 


national policy favoring 


employment, 


fectuation of a 


unrestricted opportunity for 


impartial representation of workers by labor 


organizations, and full participation by em 
ployees in union affairs.” ” 


It is true that specific legislation cannot 


solve the problem. Great discretion must 


be given to the tribunal here proposed 


Such a tribunal could and would “abandon 


common law concepts” and rely on labor 


policies as well as ideas of 


A proper body o! law could 


legislation 
natural justice 
be imposed more quickly and equitably by 
a newly formed tribunal The 
simply too inflexible. 


Another 
ministration ot 
high cost of proceedings would inhibit en 
body of law 
will 


courts are 


grave disadvantage of court ad 


union justice is that the 


even if a usable 


The justice we are 


rorcement 

did develop 
simply not exist unless some way is found 
to relieve the worker of delay 
This should be a matter for the tribunal's 


alter 


cost and 


+52 Columbia Law Review 399 


Union Democracy 


United Press Photo 


Man-made lightning is put to work in 
a high-voltage laboratory in Kassell, 
Germany, on components for a long- 
distance European cable net now 
under construction. The part being 
tested is a 12-foot-high pillar insula- 
tor. See page 332 for another view 
showing equally startling effects. 





discretion Its duty would be { reheve 


substantial 
As here 


three 


myustice 
tribunal should 


(1) to establisl 


conceived, the 


Nave clear functions 


) 


condu . ta20 3 settle specif 


A code ot 
entorcement 


third 


disputes and (3) to institute 


actions on its own motion The 


would offer further protection for 


powell 
the worker, without the 
| hou 


court tunction, nothing appears in the 


necessity tor mn 
stituting a suit h this is not a normal 
Con 
elsewhere to 


Stitution of prevent s¢ 


powermg the tribunal 


fhe tract that undemocratic union pra 
problem more than 
call ror flexible 


macl merry 


tices are olten a race 


anything else is a further 
administrative 
vill not work 


is a social control problem requiring a sk 


and discretionary 


Sweeping court decrees Vhis 


studied, case-by-case prying away of inbred 


here is no better time, place, metl 
than that 


race problem 


ideas 
od or 
posed to work at the 


here pro 
The 


pressure 


subject inatter 


tribunal could apply a continual 


breaking the barrier here and there here 





social upheaval would not result, but re- 
serving its force where it would. Through 
its close observation of the problem in labor, 
it would be in a prime position to accom- 
plish social engineering. 

Any thought of reposing the power here 
advocated in the National Labor Relations 
Board can be quickly discredited. Whether 
or not the NLRB might have at one time 
taken a similar task upon itself is a moot 
question It was not given specific au 
thorazation to do so,” but other government 
agencies have extended their activities as 
far and further.” It did not because of its 
duty to work with unions and get along 
with them. The tasks of the NLRB and 
the job of union democratization are utter- 
ly antipathetic. It could not do the job, 
even if it were given the power, except 
with the greatest difficulty. Then, too, it is 
a protector of commerce, not people, and 
the interstate commerce concept could not 
one 


very well be abandoned by it for 


purpose and applied for others. 


$320 


“It has been my custom for the past 


several years to spend part of each sum 
mer at a small camp in Maine. Last 
vear I became aware of the fact that the 
drinking water was referred to as coming 
from ‘George’s well’. Now, George is 
the general handyman around the camp 
I was interested in why the source 
of the drinking water should be referred 
to as well’ So I asked (he 
proprietor, a dry old down-east yankee, 
who has the reputation of suffering from 
verbal constipation. And after consider 
able difficulty I wormed out of him the 
It seems that two years 


*¢ reorge’s 


following story. 
ago some of the playful teenagers threw 
a bucket of paint in the regular 
well. It was necessary to locate a new 
source of drinking water immediately 
A dowser was called in at the rate of $80 

which thrifty 

| The proprietor and his wife] 
the dowser and George went look 


green 


a day, is exorbitant in 


Maine. 


ing for a suitable source of new drinking 
water. The days were hot and dry 
Occasionally George would excuse him- 


“In his dissenting opinion in Wallace Corpo- 
ration v. NLRB, 9 LABOR CASES f 51,187, 323 
U. S. 248, 268 (1944), Justice Jackson stated 
‘‘Neither the National Labor Relations Act nor 
any other Act of Congress explicitly or by 
implication gives to the Board any power to 
supervise union membership or to deal with 
union practices, however unfair they may be to 
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Expected Reaction 


Herein is what is hoped and advocated to 
be a specific, workable and unobjectionable 
proposal to strike at the very heart of a 
matter of great public concern. The politics 
of such a proposal would be hard to pre- 
dict. On _ principle most Congressmen 
should favor it by the mere fact that the 
worker and the public are their heroes 
Che states’ righters might furnish the great 
liberals should 
stride to 


est opposition. But the 
theoretically consider it a new 
ward people’s rights The ultraconserva- 
tives should be happy to 
at the And 
might see it as an 
Communism out of 
tor all. 


once 
there are those 
opportunity to 


more 
who 


slice 
unions. 
scare 

and 


labor unions once 


One thing is fairly certain—they would 
all take another look if they realized what 
model and precedent it would form 
other in 


[The End] 


a hine 
for the constitutionalization of 
voluntary private power groups 


SILENCE 


two, after which lhe 
his mouth 
No informa 

Finally, 


self for a minute or 
would return, wiping and 
seemingly more refreshed. 
tion was exchanged 

on about the fourth day, George excused 
himself again and [the pro 
prietor’s wife] fnally broke down enough 
to say where’re you going?’ 
Whereupon George said, ‘I’m going to 
get a drink.’ With this outburst of com 
munication, the [proprietor and 
his wife] followed George into the woods 
where there was a fine bubbling spring of 
fresh, pure since 
been ‘George’s well’. 


‘George, 


water, which ever has 

“Tf there had been more effective com 
munication between these taciturn down 
east yankees, $320 would not have been 
Stanley R. 


Communications,” 


spent for the dowser.”- 
Cullen, “Employee 
address delivered at Fourth Annual Pet 
sonnel Conference, sponsored by Con 
necticut Personnel 
with the cooperation of Yale University 
Department of Industrial Administration, 


March 30, 1954, New Haven, Connecticut 


Association, Ine 


members or applicants, to minorities, to other 
unions, or to employers. This may or may not 
have been a mistake but it was no oversight 
* Professor Berle, in the article cited at 
footnote 4, points out that control of unde- 
sirable industrial situations often comes about 
through the exercise of power by an adminis- 
trative agency set up for quite another purpose 


May, 1954 @ Labor Law Journal 





Sie meee ee 


Are Independent Contractors” 


Really Independent? 


By JOSEPH M. JACOBS 





N recent years the concept of independent 

contractorship has been invoked in an 
infinite variety of fact situations under many 
federal and state statutes and in connection 
with innumerable nonstatutory causes of 
action. Characteristically, such 
have dealt with public and private 
duties arising out of the relationships 


Situations 
rights 
and 
between employers and employees or be 
tween either or both of them and _ third 
parties, In most instances, there have been 
concerted efforts by affected employers to 
exclude any person classifiable as an inde- 
pendent contractor from the operation of 
the particular law involved in the case. The 
independent contractor has thus become a 
kind of legal orphan in the field of modern 
labor law. This problem of the status of the 
independent contractor under modern social 
and labor legislation is no mere matter of 
abstract speculation. Even a cursory refer 
ence to current administrative and judicial 
decisions reveals that the question of “in- 
or “exclusion” affects hundreds of 
persons performing services 


clusion” 
thousands of 
different 


in many industries. 


The complexity of the problem is seen in 
better perspective when it is realized that, 
currently, there are no less than 75 federal 
which it is pri 
whether an 


under 
ascertain 


and state statutes 
miarily 
affected person is an employee or an inde- 
pendent contractor. The list of such federal 


laws and typical state statutes dealing with 


necessary to 


many varieties of social and labor problems 


is set forth in a footnote on the next page.’ 


Basis for Exclusion 


As above noted, it has become customary 
to exclude independent contractors from the 


operation of these statutes. This practic« 


of exclusion which has now become uni- 


“Independent Contractors” 


The author is associated with the law 
firm of Jacobs, Kamin and Ratner, 
Chicago. He is general counsel and 
attorney for many international and 
local labor unions affiliated with the 
American Federation of Labor. This 
article is reprinted, with permission, 
from the Autumn-Winter, 1953 issue 
of the De Paul Law Review. 





versal is apparently premised on the as 


sumption that an independent contractor 


plays an entrepreneurial role in our eco 
nomic society and that he must be kept in 
beyond the 
affecting the 


a separate category reach of 


federal and state regulations 


employer-employee relationship. Even the 
sociolegal New Deal ac 


cepted this principle and refused to assimilate 


architects of the 


the independent contractor to the employee 
protective pro 
should 
practice 


person to whom the 
visions of the New Deal 
This universal exclusionary 


as a 
legislation 
apply. 
has not been criticized or contested by any 
economic authority 


that in any 


recognized legal o1 


There is agreement 
laws applicable 


applic able to 


obvious 


context, federal and state 
to employees should not be 
entrepreneurs or similarly 


their liveli- 


self-employed 


classified individuals who earn 


hood as independent businessmen of one 
kind or another. The 
side the societal groups to which these fed- 


inte nde d to 


latter are clearly out 


eral and state enactments were 
be applied.” 


Of course, in effectuating these exclusions, 


there has been the widespread assumption 


that an independent contractor is clearly 


identifiable and that his status in our juris- 


prudence is readily distinguishable from 
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that of an employee. Thus, the Committee 
on Education and Labor of the House of 
Representatives in submitting its Report on 
H. R. 3020, Labor Management Relations 
Act (1947), could be quite positive that: 


“An ‘employee’ according to all standard 
dictionaries, according to the law as the 
courts have stated it, and according to the 
understanding of almost everyone .. . 
means someone who works for another for 
hire. . . . In the law, there always has 
been a difference, and a big difference, be- 
‘employees’ and ‘independent con- 
‘Employees’ work for wages 01 


tween 
tractors’. 
’ Federal Statutes: 
Fair Labor Standards Act 
1060, as amended, 29 USCA Sec 
Social Security Act 19 Stat. 620 
amended, 42 USCA Sec. 301 (1952) 
Walsh-Healey Act: 49 Stat. 2086 (1936), as 
amended, 5 USCA Sec. 616 (1950), 41 USCA Sec 
35 (1952). 
Davis-Bacon Act 
USCA Sec. 276a (1952). 
Internal Revenue Code 
visions, 52 Stat. 508 (1938), as 
USCA Sec. 143 (1945), 26 USCA Secs. 
(1948) 
Sherman Anti-Trust Act: 26 Stat. 209 (1890), 
15 USCA Sec. 1 (1951). 
Clayton Anti-Trust Act: 
15 USCA Sec. 12 (1951). 
National Labor Relations Act: 
(1935), as amended, 29 USCA Sec. 151 
Norris-LaGuardia Act: 47 Stat. 70 
USCA Sec. 101 (1947). 
Employers’ Liability Acts: railroads, 34 Stat 
232 (1906), 45 USCA Sec. 51 (1943). 
Arbitration: generally, 9 USCA Sec. 1 (1942) 
Holidays: government employees, 5 USCA 
Sec. 86 (1950), 26 USCA Sec. 1622 (1948). 
Alien Contract Labor Laws: 23 Stat. 332 
(1885), 8 USCA Sec. 141 (1942). 
Anti-Racketeering Act: 48 Stat. 979 
18 USCA Sec. 1951 (1951). 
Lea Act: radio-coercive practices, 60 Stat, 89 
(1946), 47 USCA Sec. 506 (1953) 
Railway Labor Act: 44 Stat. 
USCA Sec. 151 (1943). 

Byrnes Act: transporting strike-breakers, 49 
Stat. 1899 (1936), 18 USCA Sec. 1231 (1950) 
Farm Labor Supply Appropriation Act 
Back Law, 57 Stat. 11 (1944), 50 USCA 

Sec. 1351 (1951) 

Selective Training and Service Act of 
54 Stat. 885, 50 USCA App. 301 (1951) 

National Guard Mobilization Act of 1940: 54 
Stat, 858, 50 USCA App. Sec. 401 (1951) 

Reemployment of Merchant Marine Members 
57 Stat. 162 (1943), 50 USCA App. Sec. 1471 
(1951). 

Service Extension Act of 1941 
50 USCA App. Sec. 303 (1951) 

Womens Army Corps Act: 57 Stat 
50 USCA App. Sec. 1551 (1951). 

Universal Military Training and Service Act: 
65 Stat. 75 (1951), 50 USCA App. Sec. 451 
(Supp., 1952). 

Illinois Revised Statutes, 1951: 

Unemployment Compensation Act: Ch. 48, 
Secs. 300-820: ‘‘Employer,’’ Sec. 315; ‘‘Employ- 
ment,’’ Sec, 316. 
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of 1938: 52 Stat. 
201 (1947). 
(1935), as 


46 Stat. 1494 (1931), 40 


withholding tax pro- 


amended, 26 
1621-1627 


38 Stat. 730 (1914), 
49 Stat. 449 


(1947) 
(1932), 29 


(1934), 


S77 (1926), 45 


Wet- 
App 


1940 


55 Stat. 626, 


371 (1943), 


salary under direct supervision. ‘Independ- 
ent contractors’ undertake to do a job for 
a price, decide how the work will be done, 
usually hire others to do the work, and 
depend for their income not upon wages, 
but upon the difference of what they pay 
labor and what 
results, that is, 


for goods, materials, and 


receive for the end 
5 


they 
upon profits.” 
proposed the 


Accordingly, the House 


provision later included in Section 2 (3) of 


the Labor Management Relations Act, as 
amended, that “The term employee shall 
include any employee . .. but shall not 

Workmens Compensation Act Ch. 48, Sec 
138.1-138.28: “‘Employer,”’ Sec. 138.1(a); ‘‘Em- 
ployee,’’ Sec. 138.1(b). 

Definitions of ‘‘Employee’’ 
Ch. 24, Sec. 1009; Ch. 24%, Sec. 
Sec. 217; Ch. 144, Sec. 83. 

Maximum Hours Act: Ch. 48: Limitations on 
hours of labor of females, Sec. 5; Hours of 
work, Child Labor Laws, Sec. 31.3. 

Minimum Wage Laws: Ch. 48: 
wage standards for women and minors, 
198.1-216(d). 

Employment Agency Laws: Ch. 48: Employ- 
ment Offices and Agencies, Sec 172(a)-(c); 
Public Employment Offices and Agencies, Secs 
173-186; Private Employment Agencies, Sec 
197(a)-(o). 

Voting Time Laws: Ch 

Not-For-Profit Corporation 
Corporations not for pecuniary 
163(a)-(aioo) ; Religious Corporations, 
164-187 

Boycott, Blacklist: 
Ch. 38, Sec. 139 

Criminal Statutes: Secondary Boycott and 
Extortion, Ch, 38, Secs. 240, 241, 242, 243, 244, 
245, 246 

Yellow Dog Contract 
48, Sec. 2(b) 

Arbitration Laws: Ch. 10 

Health and Safety Act Ch. 48, Sec 


can also be found 
153; Ch. 127, 


Minimum 
Secs 


46, Secs. 7-12, 17-15 
Laws Ch. 32 
profit, Sec 
Secs. 


Conspiracy to establish, 


Laws: Prohibited: Ch 


137.1- 


Day Rest In Seven Law: Ch. 48, Sec 
8(a)-(h). 

Holidays: Ch. 98, Secs. 18-20(b) 

Payment of Wages Due Employees: Ch. 48, 
Secs. 32-39(m). 

Convict Labor Acts: Penitentiaries, Ch. 108 
Requesting employment of convicts and disposi 
tion of their products, Secs. 74-102: Convict 
labor on public roads, Secs. 103-104 

Wage Assignment Laws: Ch. 48, Secs. 39.1-40 

Garnishment Laws: Ch. 62 

Union Label Laws: See 
140 

Legal Aid Laws: See Ch 
Ch. 33, Sec. 5 

Other States For compilation of statutory 
enactments concerning labor relations and 
allied laws, see CCH Labor Law Reports (4th 
Ed.), Vol. 4 For example, see references 
therein to various state acts affecting employer- 
employee relations not hereinabove designated, 
particularly, various state labor relations acts 

2 S. v. Silk, 331 U. S. 704, 718 (1947): 
NLRB v. Hearst Publications, Inc., 8 LABOR 
CASES { 51,179, 322 U. S. 111 (1944) 

* NLRB, 1 Legislative History of Labor-Man- 
agement Relations Act of 1947 (1948), at p. 309 
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include any individual having the status oi 
an independent contractor.” * Subsequently, 
the House Conference Committee reaffirmed 
this point of view.° 

The amendment as proposed in the House 
version was ultimately adopted. Significantly, 
Congress did not enact any legislative defi- 
nition of the term “employee” or “independ 
ent contractor.” 

The same terms in other federal statutes 
were also left undefined. In the Fair Labor 
Standards Act, Congress described an em- 
ployee as any individual employed by an 


employer;* nor did the Social Security Act 


define any distinction between an employee 


and an independent contractor 
Unfortunately, the problem of identifying 
the independent contractor in our industrial 
society is not a simple mechanical problem. 
The Congressional assumption that there 1s 
always available some “simple, uniform and 
easily applicable test . . to determine 
whether persons doing work for others fall in 


one class or the other”® is simply not true 


Current Chaos in Case Law 

There are literally thousands of decisions 
American English courts 
infinite 


and 
number of 


issued by 
revealing an varying 
and inconsistent applications of the 
designed to determine whether or not an 
individual is an employee. There have been 
which have 
inconsistently 


tests 


few legislative concepts been 
applied more varyingly or 
As Justice Rutledge stated 


“Few problems in the law have given 


greater variety of application and conflict in 


‘ Work cited at footnote 3, p. 35 

> Work cited at footnote 3, p. 536 

*60 Stat. 1095 (1946), 29 USCA Sec 
(1947) 

49 Stat. (1935). as amended, 
301 (1952) The Congressional state of mind 
which motivated the amendment in the Taft- 
Hartley Act also subsequently motivated amend 
ment to the Social Security Act by the so-called 
Gearhart Resolucion, 80th Cong. (Pub. L. Neo 
642, June 14, 1948), 62 Stat. 438. That resolu- 
tion designed to preserve the ‘‘status quo,”’ 
provided that the term employee’ in the 
Social Security Act should not include (1) any 
individual who under the usual common law 
rules applicable in 


2031 FE) 


12 USCA Sec 


determining the employer 
employee relationship has the status of an in 
dependent contractor and (2) any individual 
(except an officer of a corporation) who is an 
employee under such common law rules 
*NLRB wv. Hearst, cited at footnote 2 In 
various state unemployment compensation acts 
statutory definitions commonly known as 
“ABC” tests have been inserted These tests 
were designed to establish when services per- 
formed are deemed to be employment In 
general, services are deemed to be employment 
unless they are free from contro! or direction 


“Independent Contractors” 


result than the cases arising in the border 
land between what is clearly an employer- 
employee relationship and what is clearly 
entrepreneurial deal- 
point out that, 
problem, 


one of independently 
enough to 
identical 


0. 3 ~ tees 
with reference to an 
results may be contrary over a very consider 
able region of doubt in applying the dis 
tinction depending upon the state or juris 
diction where the determination is made, and 
that within a single jurisdiction a person 
who for instance, is held to be an ‘independ- 
ent contractor’ for the purpose of imposing 
vicarious liability in tort ‘em 
ployee’ for the purposes ot particular legis 


may be an 


lation, such as unemployment compensation 
Globe Grain & Milling Co. v. In 


shor a 


See, £ - 
dustrial Commission, 98 Utah 36. In 
the assumed simplicity and uniformity, re 


sulting from application of ‘common-law 


standards’, does not exist.” * 
utterly indescribable 


law, the doctrin 


In view of the 
confusion in this field of the 
assertions of the Congressional law 
appear to be inexplicable 

legal scholars have graphically 
Many law 


aire 
makers 
competent 
dealt with this problem 
articles have fully considered the 
“common 


- Many 


review 
comple te 


law’ 
uniformity in 


failure of the various ’ tests 
degree of 
11 


to establish any 
the decided cases 

This 
that the 


seems necessary 


point has been so well established 


citation of individual cases hardly 
In the federal cases many 
one kind oO! 


have been classified as employees 
despite the 


groups pertorming services ol 


another 


and independent contractors 


similarity of their respective working pat 
are performed outside the ‘‘employer's'’ usual 
course of business, and are performed by an 
individual customarily engaged in an independ- 
ently established trade, occupation or business 
However, there has been a marked tendency 
to subordinate the independent calling test to 
the contre] test Many courts have failed to 
fully apply all of the statutory tests. In fact 
many courts have regarded the three-test pro- 
vision in a perfunctory manner: for example 
Sewing Machine Company Industrial 
Utah 175, 134 Pac (2d) 479 
Manufacturing Company 1 
Wis. 200, 5 N. W 
Teple The 
Ohio 


Singer 
Commission, 104 
(1943) Moorman 
Industrial Commission, 241 
(2d) 743 (1942) See cases cited 
Employer-Employee Relationship 10 
State Law Journal 153 (1949) 

322 U. S. 111, 120 (1944) 

” NLRB history cited at footnote 3 

See, for example, Stevens The Test of the 
Employment Relation,’’ 38 Michigan Law Re 
view 188 (1939): Leidy, ‘‘Salesmen as Independ 
ent Contractors 28 Michigan Law Review 365 
(1938); Steffen Independent Contractor and 
the Good Life 2 University of Chicago Lau 
Review 5O1 (1935) New York Law Revision 
Commission Report, Legisitative Document No 


65(K) (1939) 
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terns in the contradictory cases. This has 
been true of miners, lumbermen, trappers, 
fishermen, newsboys, laundry drivers, bakery 
drivers, milkwagon drivers, salesmen, fill- 
ing station operators, truck drivers, taxicab 
drivers, entertainers and many others. In 
the state the contradictory rulings 
with reference to identical work patterns 
are far more numerous, simply because 
there are far more cases. Even the Fuller 
}rush man has been variously classified as 
an employee and an independent contractor. 
This is one of the more incredible instances 
in view of the minute regulation to which 
these salesmen are subjected in the various 
subdivided regions throughout the country 


cases 


Analysis of Tests: Right of Control 


In the Restatement of the Law 
Agency, published in 1933, an attempt was 
made to codify the definitive elements of 
employment in connection with the determi- 
nation of liability in tart actions. Signifi- 
cantly, however, the control test was given 
primary consideration, although nine sepa- 
rate factors were listed pertinent ele- 
ments.” Subsequent experience showed that 
the approach provided by the Restatement 
was misguided. The multiplicity of criteria 
provided merely afforded an opportunity to 
in the 


ot 


as 


rationalize judicial preconceptions 
fact situations presented for adjudication. 
Court and agency decisions constitute a 
“patchwork quilt” of conflicting and con- 
fusing conclusions. ‘These conclusions, 
reached in a myriad of decisions, have not 
from the application of a single 
“common law” control test. The Restate- 
ment lists nine separate elements which, 
theoretically, were designed to comprise an 
amalgam of criteria on which uniform 
determinations could be predicated. In prac- 
tice, however, judges, boards and trial ex- 
aminers, with a fine unction, have stressed 
each of those elements, separately, in differ- 
ent decisions, at different times, in connec- 
tion with practically identical fact patterns, 


resulted 


2 Sec, 220. The nine elements were as fol- 
lows: 

(1) the extent of control which, by the agree- 
ment, the master may exercise over the details 
of the work 


(2) whether or not the one employed is en- 
gaged in a distinct occupation or business; 

(3) the kind of occupation, with reference to 
whether, in the locality, the work is usually 
done under the direction of the employer or 
by a specialist without supervision; 

(4) the skill required in the particular occu- 
pation; 

(5) whether the employer or the workman 
supplies the instrumentalities, tools, and the 
place of work for the person doing the work; 
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vielding utterly irreconcilable adjudications. 
Although most of the decisions pay lip 
service to the control test as though it were 
a sacred incantation, the science of legal 
semantics has proven sufficiently resource- 
ful to provide the necessary “formulae ot 
evasion.” An illustrative situation pro- 
vided in Matter of Stenberg and Company, 
78 NLRB 211 (1948), where the Board found 
that fur trappers were employees within thi 
meaning of the amended act. Subsequently, 
however, enforcement was denied in a de 


18 


cision which reversed the Board's findings.” 


The Board found that the fur trappers 
subleased land on which they conducted 
trapping operations during annual seasons 
lasting approximately 75 days, The land 
was leased by the company under contracts 
which required the trappers to devote then 
time completely and exclusively to the com- 
pany’s work during the season, They wer 
prohibited from leaving the premises at an) 
time during the season, without company 
permission. At an earlier time, the 
pany frankly acknowledged their status as 
Their work was steady during 
successive and their tenure was 
regarded as permanent. The company re- 
tained title to all muskrats caught by them. 
The amount of the trappers’ earnings was 
controlled by the company’s exclusive de- 
termination of fur grades. The company 
retained absolute power of checking, in- 
spection and final termination of services. 
The Board specifically referred to the 
“ordinary tests of the law of agency” which 
it acknowledged were made applicable by 
the House committee report heretofore 
discussed. However, after referring to the 
“familiar right-of-control test,” the Board 
invoked the omnibus theory of the Restate- 
ment." All pertinent factors, however, were 
subordinated to the principal finding that 
the work performed by the trappers con- 
stituted an integral portion of the opera 
tions carried on by the company. Among 
the various countervailing factors which the 


com 


employees. 


seasons 


(6) the length of time for which the person 
is employed; 

(7) the method of payment, 
time or by the job 

(8) whether or not the work is a part of the 
regular business of the employer; and 

(9) whether or not the parties believe they 
are creating the relationship of master and 
servant 

“NLRB v. Steinberg, 18 LABOR 
* 65,828, 182 F. (2d) 850 (CA-5, 1950). 

“4 **The character of the relationship is to be 
appraised by the presence or absence of no 
single evidentiary factor but by an over-all 
view 78 NLRB 211, 221 (1948). 


whether by the 


CASES 
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Board found “relatively unimportant,” the 
Board noted that earnings depended upon 
the number of furs obtained by the trappers; 
that the trappers were assisted by wives 
and children; that no taxes, such as social 
security or unemployment insurance, were 
collected; and that the trappers, like many 
skilled employees, furnished their own tools 
of the trade, such as boats and equipment. 
Although the Board stressed the fact that 
the trappers engaged in which 
constituted an integral part ot the com- 
pany’s business,” it has utterly failed to 
invoke this test in other cases where it has 
found that individuals performing services 
were independent contractors.” 


activities 


The court of appeals found that the above 
incidents did not constitute an employer 
employee relationship. Derogating the con 
clusion that the trappers were engaged in 
an integral part of the company’s business, 
the court made its determination on the 
basis of its conclusion that there was no 
control exercised over the manner of ren- 
dition of service. The court admitted that 
there was some control, but rationalized it 
thuswise: 


“An employer has a right to exercise such 
control over an independent contractor as 
is necessary to secure the performance of 
the contract according to its terms in order 
to accomplish the results contemplated by 
the parties in making the contract without 
contractor an em- 


thereby creating such 


ployee we 
Thus, the court emphasized the absence 
of supervisory control over the conduct of 


daily activities, completely ignoring the 
crucial fact that such supervision was ren- 
because of the 


trappers. On the 


dered heritage 
and experience of the 
other hand, the court completely derogated 
the more effective fundamental control exer 
cised by the company in such a manner as 
to destroy any vestige of independent entre 
This kind of actual 


unnecessary 


preneurial enterprise. 


‘78 NLRB 211, 222 In the omnibus ap- 
proach, performance of ‘“‘integrated’’ work is 
treated as one of the indicia of the “right-of 
control’ principle 

% See discussion concerning truck drivers, in 
later paragraphs 

1’ Case cited at footnote 13, page 856 

SIn U. 8. v. Vogue, Inc., 145 F. (2d) 609 
611 (CCA-4, 1944), the court, in finding that 
seamtresses were employees within the meaning 
of the Social Security Act, observed 

The law of independent contractors has an 
important place in the law, but surely it was 
never intended to apply to humble employees 
of this sort so completely subject to the 
domination and control of the employer To 
allow an employer to escape the consequences 


“Independent Contractors” 


control was literally brushed off as an ex- 
ample of the kind of control as to the end 
result rather than an exercise of control 
over the detail of the work. Moreover, the 
Board’s basic (although 
that the trappers 
functional 


court ignored the 


not expressed) conclusion 
were actually carrying 

operations of the company’s business, rather 
than any business 
owned by them. It that it ts 
legal mumbo-jumbo of this kind which has 
created chaos in this field of law and which 
has resulted too frequently in judicial eva 


on the 


independent 
is submitted 


separate 


sion of Congressional purpose 

The 
particularly noticeable in cases such as the 
Steinberg case where an individual employee 
is highly skilled and because of his training 


and experience requires no supervision. In 


inadequacy of the contro] test 1s 


deed, there are innumerable work situations 


where the nature of the job makes the exer 
cise of control over the manner of rendition 


inexpedient or unnecessary, or impossible 
Typical examples are to be found in various 
ambulatory jobs, such as truck hauling, sell 
ing and vending, etc. In the motor carrier 
cases, which will be discussed in later para 
graphs, the skill and the very nature of the 
drivers’ work permits an absence of direct 
rendition 
hand, the 


Commerce 


over the manner ot 
On the other 
Interstate 


supervision 
of their service. 
regulations of the 
Commission and the fact that their services 
constitute the very essence of the company’s 
operations require a fundamental degree of 


utterly negates any “inde 
thei 


the company. To ignore the 


control which 
relationship to 
latter 
emphasize the former characteristic, as the 
National Labor Board and the 
courts have trequently constitutes a 
flagrant 
should be 


pendent” aspect ol 


and to 


Relations 
done, 
characterization, It 
that 


perversion ol 


universally agreed mere ab 


sence of control in such instances does not 
that 
activities constitute independent contractor- 


t (to be sub 


mean such so-called “free wheeling” 


ship.” In a truy common law te 
employee benefits of the em 
relationship because of agree 
ment that payment is to be made on the plece 
work basis or because the employee crercises 
the judgment with respect to the work that is 
expected of any skilled worker is to lose the 
substance of the relationship in attempting to 
apply certain rule of thumb distinctions in the 
law of independent contractors The fact that 
one having an independent calling, such as 
cook, gardener or chauffeur, exercises a judg 
ment as to the work done free of detailed 
direction by his employer does not make him 
an independent contractor."’ (Italics supplied.) 
See also Restatement, Agency, Sec. 220, Com 
ment e on subsection (2) (1933) 


or to deny the 
ployer-em ployee 








Production [in 1953] was affected 
more by the decline in Federal gov- 
ernment purchases and by the low- 
ered business purchasing to adjust 
inventories than by the change in 
consumer buying. 

—Department of Commerce 





sequently considered), it will be recognized 
that where the very nature of the relationship 
negates an independent contractorship, a false 
characterization by mere partisan nomenclature 
can be eliminated in the process of adjudication 


The Problem of Evasion 


In fact it must be admitted that the con- 
trol test encourages efforts to defeat the 
obvious purposes of such “social duty” stat 
utes as the National Labor Relations Act,” 
and other statutes enacted during the New 
Deal period. After the passage of New 
Deal legislation, some employers sought to 
escape the statutory duties imposed upon 
employers by setting up artificial independ- 
ent contractorship arrangements. A_ perti- 
nent example has been noted in the Steinberg 
fur trappers case where, prior to 1934, the 
company recognized and dealt with the 
trappers as employees. It would appear as 
more than mere coincidence that after the 
“100 days” of New Deal legislative action, 
the company suddenly “discontinued the use 
of employment contracts and adopted the 
lease or forms” ” under which it 
later contended that the trappers were 
“independent” businessmen. The benefits to 
such 


sublease 


such employers were manifold. By 
conversion employers sought to obviate any 
Statutory obligations under the National 
Labor Relations Act, under the Social Se- 
curity, Unemployment Compensation, and 
Fair Labor Standards Acts, and, in addition, 
many of the other federal and state laws 
enumerated above.” Indeed, in a nationally 
advertised and distributed tax service, the 
publishers issued a special brochure to their 
clients. In it, suggestions were made con- 
cerning considerable tax savings to be ef- 

” Work cited at footnote 3, p. 35. 

*° 78 NLRB 211, 223 (1948). 

*t See footnote 1. 

* For an excellent analysis of this problem 
of statutory evasion, in the trucking industry, 
see ‘‘Statement of David Previant and Warren 
Hall, attorneys, International Brotherhood of 
Teamsters, etc.,’" Hearings before the Commit- 
tee on Labor and Public Welfare, United States 
Senate, on proposed provisions of the Labor 
Management Relations Act of 1947, Pt. 3, 
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Pp. 1686-1692 


fectuated by subtracting sufficient control 
in given situations, thereby converting an 
employment relationship into an independent 
Illustrations were provided. 
deliberate manipulation 
infrequent,” there unques- 


contractorship. 
Even if cases of 
may be relatively 
tionably are innumerable examples of “evasion 
by nomenclature.” Such instances, made pos- 
sible by mechanical application of “control” 
criteria, are manifestly unfair to workers 
who are thereby deprived of various statu- 
tory benefits which they were scheduled to 
enjoy. Obviously, such situations are con 
trary to public policy. 


Inconsistencies in Criteria 


We have earlier noted that there has been 
widespread inconsistency in the application 
of various criteria in the administrative de 
cisions. In Matter of Nu-Car Carriers, Inc.,* 
the Board found that owner-operators were 
compelled to purchase 2 tractor under a 
conditional sales agreement, at the sam«¢ 
time entering into a lease agreement with 
the company under which the tractor would 
be used with a trailer supplied by the em- 
ployer. It was found that all essential con 
trols were in the hands of the employer. 
The Board noted the circumstances which 
showed that the employer reserved control 
over the work of the drivers, and exercised 


supervision by such means as the use of 


patrol cars. Significantly, however, the 
Board emphasized the conclusion that thie 
work performed was inherently the work 
of an employee. In fact, the Board actually 
invoked a true common law test of employ 
ment, when it said 
“The transportation of 

trailer-trucks constitutes the 
of the Respondent and the maintenance of 
that traffic requires the employment in one 
form or another of qualified drivers. To 
accept the Respondent’s contention that 
these operators are engaged in individual 
would require us to 


new cars by 


sole business 


enterprises 
Respondent to 


business 
consider the 
manner analogous to a holding company 
We do not believe the Respondent to be 


so divorced from the actual performance ot 
a 


operate in a 


its business.” 


(1953); for example, ‘So, born 
out of the desire of some employers to evade 
and frustrate national policy, the use of so- 
called independent contractors grew and flour- 
ished in those industries where they had never 
existed before. The highly competitive trucking 
industry, and those industries which distributed 
their products by trucks, were particularly 
plagued by this development."’ 

22 88 NLRB 75 (1950) 

24 88 NLRB 75, 76 (1950). 
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The Board has frequently held that where 
persons are not pursuing a separate and 
independent calling, and where the work 
they do is an integral part of the company’s 
business, the relationship cannot be classi- 
fied as one of independent contractorship.” 


And yet, in subsequent decisions where 
the Board determined that owner-drivers 
were independent contractors, the funda- 
mental criterion emphasized in the Nu-Car 
case, above quoted, was completely ignored. 
In Matter of Oklahoma Trailer Convoy, Inc.™ 
and Matter of Malone Freight Lines, Inc.” 
the Board described the elements of the 
relationship on the basis of which its de- 
termination was made. Although it pointed 
to the wide discretion exercised by the 
drivers in the performance of their driving 
activities, it must be noted that, essentially, 
the principal point of fact by which it dis- 
tinguished its holdings in the latter 
from Nu-Car, was its finding that in Okla 
was absolute and 
tractors by the 


cases 
homa and Malone there 
bona fide ownership of the 
drivers! However, in all of these cases, the 
essential business operations of the respec 
tive companies were being performed by 
the drivers. In no 
independent 


were required to devote their 


were the drivers 


calling In all 


case 
pursuing an 
they 
full time to performing services which cet 


cases, 


tainly constituted the very essence of the 
company’s business. (This is largely 
true of the fact situation in Greyvan Lwmes, 
Inc. v Although 


also 


Harrison.) innumerable 
°* NLRB v. Phoenix Mutual Life Insurance 
Company, 14 LABOR CASES § 64,504, 167 F. (2d) 
983 (CCA-7, 1948), cert. den. 335 U. S. S45 
(1948): National Gas Company, 99 NLRB 273 
(1952) Plainfield Courier-News Company, 95 
NLRB 532 (1951): Central Packing Company, 
95 NLRB 19 (1951); Columbia Reporting Com- 
pany, 88 NLRB 168 (1950). See also, Pittsburg 
Valve Foundry wv. Gallagher, 32 F. (2d) 436 
(CCA-6, 1929) and discussion in subsequent 
paragraphs herein concerning basis of Board's 
findings in the Hearst cases 

27° 99 NLRPB 1019 (1952) 

27 106 NLRB, No. 176 (1953) 

* 156 F. (2d) 412 (CCA-7, 1946) 
U. 8. v. Silk, 331 U. S. 704 (1947) 

* For example, Pittsburg Valve case cited at 
footnote 25; Vaughn Brothers, 94 NLRB 382 
(1951); A. EH. Blacklidge, 91 NLRB 222 (1950) 
Pehastin Lumber & Box Company, 90 NLRB, 
No. 226 (1950) Also note the findings in the 
Steinberg trappers case, where the Board said 
that the fact that ‘‘the trappers like many 
skilled employees who furnish the tools of their 
trade, supply their own traps and equipment, 
does not prevent their acquiring an employee 
Status.’" 78 NLRB 211, 224 (1948). 

“In all these delivery situations, both over- 
the-road and local, the actual transportation 
service, which is the primary and basic liability 
of the employer, is accomplished by former 
employees or those who have replaced them 


aff'd sub nom 


“Independent Contractors” 


concerning the of the drivers 


facts work 
were discussed and evaluated in the above 
decisions, the above discussion deals with 
those phases of the cases which the Board 
should have considered decisive—at least as 
it did in its Nu-Car 
reliance on ownership as the 
dero 


decisive as decision 
The Board 


vital distinguishing 
gation of the control test. 


factor 1s even in 
There are many 


that 


sustain the proposition 


rulings which 
ownership of tools or vehicles does not con 
vert an employee into an independent con 
tractor where the employer has reserve d the 
right of control.” In this connection, the 


comment by Previant and Hall is pertinent.” 
where the Board has 


owne rship of vehicles 


In the decisions 


stressed “bona fide” 
as a basis for an independent contractor- 
ship finding, it has ignored true common 
Even more, it has ignored the 
leading case of Singer Manufacturing Com 
pany v. Rahn” In Supreme 
Court held a 
be an employee even though he 


actually 


law criteria 


that case, the 


sewing machine salesman to 


received 


no salary and was not supervised, 


contract, he agreed to 


devote his full 


although, under his 
“instructions” and te 


He was required to furnish 


accept 
time to his job 


his own horse and harness and to repau 


the wagon furnished by the company. The 


salesman, who owned and supplied the one 
locomotion designated as 


horsepower was 


Generically speaking, the only 


V alone 


amount of the hors« 


an employee 


between the Singer 


difference and 


tact situations ts im the 
real change in the relationship has 
been the transfer of the ownership of the ve 
hicle from the employer to the employee; and 
in some cases there has been no real transfer 
of ownership but a purported one, achieved 
through lease, rental or other colorable trans 
actions 
The trucks involved still bear the name and 

distinctive markings of the employer: the em- 
ployees still wear the uniforms required by 
the employer; the advertising, public-relations 
solicitation of customers and good-will pro- 
grams, are still those of the employer Insofar 
as the,public is concerned, it is still dealing 
with the employer, not with a little-business 
man or independent contractor 

“The owner-driver is still, for all practical 
purposes, an employee He is bound to the 
employer, by lease or contract, to serve such 
employer only and no other. He is subject to 
the employer's direction at all times. He holds 
his employment solely at the whim of the em- 
ployer He is not independent in any sense 
of the term. He cannot carry on his own bus! 
ness nor hold himself out to the public as an 
independent small-business man All that 
actually happened is that he differs from other 
employees in only one aspect—he provides his 
own tools of the trade just as other skilled 
craftsmen do.’’ Hearings, Taft-Hartley Revi 
sions, cited at foctnote 22, p. 1688 

1132 U.S. 518 (1889) 


The only 





power locomotion owned and supplied by 
the employee. The legal patterns are idenu- 
cal. If the ownership of one-horsepower 
locomotion does not convert an employee 
into an independent contractor, why should 
ownership of 119 or 169 horsepower do 
so?™ This is one instance in which social 
progress requires the application of “horse 
and buggy” principles. 


Economic Consequences 
of Exclusionary Policy 


In cases like Malone, there is no mere 
abstract legal principle at stake. Economic 
tragedy stalks in the wake of the Board 
decisions. In that case, 127 employees .en- 
gaged in concerted activities for the purposes 
of collective bargaining and self-organization ™ 
on the assumption that-their right to do so 
was vouchsafed to them by law. When they 
went on strike to compel the company to 
comply with what they understood to be 
its statutory obligations, they were all dis- 
charged summarily. As a result of the Board 
action their charges were dismissed and they 
were left without remedy or forum in which 
to seek redress. If the Board’s decision 
stands, they stand helpless, without recourse. 
Indeed, if they were to continue to resort 
to “self-help” and continue their collective 
self-organizational activities, they might well 
be confronted with further litigation, or 
even criminal prosecution under the Sher- 
man Anti-Trust Act.“ Or else, they might 
experience the fate which recently befell the 
Teamsters’ Union in Matter of Hoosier Pe 
troleam Company.” In that case the union 
engaged in a strike to compel recognition. 
The company contended that the drivers 
were actually employed by one Floyd, who 
owned seven tractors leased by the com- 
pany. The Board trial examiner conducted 
a hearing and found that, actually, the com- 


pany was the real employer and that Floyd 


acted as a foreman. The Board reversed 
the trial examiner, finding that Floyd was 
an independent contractor and therefore the 
real employer. The Board, thereupon, ruled 
that the union picketing of the company’s place 
of business constituted a secondary boycott, in 
violation of Section 8(b)(4)(A) of the act. 
By picketing the premises of the company, 
designated (for the first time, in its de- 
cision) as a “neutral,” the Board ruled that 
#@ The average 2', ton truck develops 185 
brake horsepower which is equivalent to 119 
regular horsepower. An average tractor-trailer 
develops 219 brake horsepower which is equiva- 
lent to 165 horsepower 

% Secs. 7, 8(a)(1)(3)(5), NLRA, 49 Stat. 449 
(1935), as amended, 29 USCA Sec. 151 (1947). 
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the union was encouraging and inducing 
the employees of said “neutral” company to 
engage in a strike or concerted refusal in 
the course of their employment to perform 
services or to use materials, with the object 
of forcing or requiring the “neutral” com- 
pany to cease doing business with Floyd. 
Under the Taft-Hartley Act, the employees 
are not only prohibited from further picket- 
ing the premises of the company—they are 
also subject to a suit for damages in a fed- 
eral court under Section 303(b) of the act! 

The Malone decision is hardly defensible 
of independent contractor- 
ship—whether the control, the omnibus 
Restatement, the integrated function, the 
independent calling or the economic reality 
(statutory purpose) test. As hereinabove 
noted the Board has, in many previous 
held in favor of “employee” status 
circumstances found in the 
Even as to the owner- 
could not be 


by any theory 


cases, 
despite the 
Malone fact situation. 
ship of the tractors it 
that there was a substantial capital invest- 
ment by the alleged entrepreneur undet 
circumstances which afforded possibility of 
potential profit, not merely from service, 
but from the investment in the equipment. 
In this connection, it was quite obvious that 
use of the equipment was strictly controlled 
by the company in innumerable ways. The 
purchase of a tractor, although an obviously 
expensive “tool,” merely afforded the driver 
an opportunity to such money for 
services rendered as the company permitted 
The driver could not use his own tractor 
to haul merchandise for any higher bidde: 
He could not even delegate his work to an 
other person. The trial examiner conceded 
many elements of control and restrictions 
on the activities of the drivers, including 
the right to direct the driver to haul a load 
and the right to him at will, 
regardless of his “contract” or “business in 
vestment.” Of course, he completely ignored 
the Nu-Car theory, certainly applicable here, 
that the drivers did not pursue an inde- 
pendent calling because they were engaged 
in a continuous operation in the 
exclusive service of the company, carrying 
on the functions which constituted the very 
essence of the employer's business. 
Much of the current confusion in 
phase of the law can be traced to the House 


said 


earn 


discharge 


service 


this 


committee report which charged that the 


* 26 Stat. 209 (1890), 15 USCA Sec. 1 (1951); 
for example, Hawaiian Tuna Packers v. Inter- 
national Longshoremen’s & Warehousemen’s 
Union, 13 LABOR CASEs { 63,920, 72 F! Supp. 562 
(DC Hawaii, 1947). 

* 106 NLRB, No. 111 (1953). 
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Good industrial relations cannot be 
created by laws. At best, the Govern- 
ment can only provide the frame- 
work in which, labor and manage- 
ment operate. . . . The Government's 
sole interest is that of protecting the 
public and not as the advocate of 
workers or employees. 

—James P. Mitchell 





Board, under the 


afield in extend 


National Labor Relations 
Waener Act, had gone far 
ing the coverage of the act to groups which 
Congress had never intended to cover.” In 
pinpointing its charge, the committee stated 
that in the Hearst case, “the Board expanded 
the definition of the term ‘employee’ beyond 
anything that it had ever included before, 
and the Supreme Court, relying upon the 
theoretic ‘expertness’ of the Board, upheld 
the Board.” * 

This Congressional pronouncement has 
certainly “climate 
which the Board and many courts have been 
prompted to rationalize thei 
standards enunci- 
ated in the Thus, in 
the illustrative Board, in 
1948, acknowledged that the new legislative 
history required that a “conventional mean- 
definition of 
“ordinary tests” be 
“Apparently the test thus 
‘right-of control 


created a of opinion” in 
adjudications 
in terms of the mythical 
Congressional report 


Steinberg case, the 


given to the “em 
that 


Board said 


ing” be 
ployee,” and used 
‘J he 
contemplated is the 
test’ the courts apply in a 


7? situations to between an 


familiar 
which variety 
differentiate 
employee and an independent contractor.” * 
As noted in earlier paragraphs, the Board, 
applying the held that the 


trappers were employees of the partnership 


“required” tests, 


company. In our earlier discussion we ob 
served that the Board stressed its conclusion 
that 


constituted an 


the work performed by the trappers 


integral aspect of the com 
pany’s operations Although the 
strongly motivated by this finding, its ulti- 
rationalization was delivered in terms 
‘right-of-control” test. In other 


Joard was 


mate 
of the ‘ 

* ‘It must be presumed that when Congress 
passed the Labor Act, it intended words to have 
the meanings that they had when Congress 
passed the Act, not new meanings that, nine 
years later, the Labor Board might think up.” 
Work cited at footnote 3, p. 309 

* Work cited at footnote 3, p. 309 

* 78 NLRB 211, 221 (1948) 

* For example, Nu-Car 
NLRB 75, 76 (1950) 

“See previous 
Valone cases in text 


Carriers, Inc., 88 


discussion of Oklahoma and 


“Independent Contractors” 


words, under the omnibus theory of the 
Restatement, this jurisdictional finding con 
nine indicia of the 


theory Vhe 


stituted one of the over 
all “right-of-control” Roard 
has employed this technique in other cases 
where it has found an employment relation- 


Actually, as we subse 


ship shall see in 


quent pages, it was not necessary. It may 
well be that the 
it must pay lip 
test 


“independent calling” or 


Board’s obvious belief that 
service to the “right-of 


control” has prevented its invocation 
of the 
function” 
before noted. At any 
that the 


what it means by 


“integrated 
cases herein 
to be 


report dos s not 


test in certain of the 


rate, it 1s ob- 


served committee 


specify conventional tests 


or ordinary meanings 


However, in evaluating the committe 


report gislative history, it is pertinent to 


ascertain the acc Vy < 


thre basis of which 
1S predicated 

sober evaluation on the 

yields the irrefutable conclusion that 

niittes 


accusation Was unt 


In the 
Hearst case Ne 


control 


emplhias 1 the 


it actually 


gree ot exercised by 


employer 
over the manner in which the newsboy em 


plovees performed their duties.” The Boa 


made specific findings of fi to sup] 


conclusion hus, it was found th: 


3 1 
publishers active supervised thie 


activities of the newsboys 
uch as calli w, fe ldins 
newspaper, and tl 

lotted territo 
transferred and laid off 
neasures 


Man 
| 


xist demonstrates hat the 


circumstances 
newsbe 


t tree peritormance o 
specif ills 
subject," 


this 


sion On 


7 
Statute 


*¢ mploye ( : embr ices 


conventional as well as 


those by express provision excluded and 

"' Stockholders Publishing Company, 28 NLRB 
1006 (1941) 

“On the basis of the foregoing, we are of 
the opinion that the companies have the right 
to exercise, and do such control and 
direction, over the manner and means in which 
the newsboys perform their selling activities 
as establishes the relationship of employer and 
employee for the purposes of the Act Case 
cited at footnote 41, p. 1023 

"Seattle Post-Intelligencer, 9 
(1938) 


exercise 


NLRB 262 
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that the primary consideration in the dete 


mination of the applicability of the statutory 
of the de 
Act 
prehend securing to the individual the 
afforded by the 


definition is whether effectuation 


clared policy and purposes of thie com 
rights 
guaranteed and 
Act,” * 

The Board's 
its early //earst decision, therefore, is obvi 
of the definition of 
“beyond anything that it had ever 
charged by the Hous 
fact, the Board itself, in 
1941, invoked the 
House committee cd 
In view ot the 
thie 


the details of 


prote ction 


definition of “employee” in 
ously not an 
the term 
included 


expansion 


before” as 
committee In 
1938, and again in 

the 


very 


linitation wh ch 


manded in its report record 


evidence establishing elements of con 


trol 


boy S 


over! service, the news 
as employees on. the 


“right-of-control” 


were ¢ lassific d 
basis of the most rigid of 
In fact, applying these same 


1935 and 


test standards 
standards, the 
1947, declared in 


were 


between 
that would-be 
excluded as independent 
Hlouston Chronicle 
1941, two days 


the Board 


Board, 
many Cases, 
employees 
contractors.” In the 
case," decided on January 7. 
before the Stockholders 
held that newsboys were independent con 
exercised no 
supervision Of any their 
on the with the 
and methods used in news vending 


. ‘7 
case, 


tractors because the company 


kind over activities 


street respect to manne 


On the other hand, the Board, in its early 


ruled in favor of employee status on 


which it 


cases,* 
the 
applied in the 


basis of the same standards 
Stockholders 


It is quite clear that the 


the Stockholders 
reaching” as stated in 
that it did 
which Congress did 
thought up 


CAs 


Board’s ruling in 


case was not “most tal 


the 
nnport 


committee re 


port, and not any “new 


Ineanings” not have in 


which the Board Tinie 


the 


mind or 


attet short, 


years act was passed. In 

“ Stockholders Publishing Company: 28 NLRB 
1006, 1023, note 23 (1941) 

" For example, Kelly Company, 34 NLRB 325 
(1941): Paramount Picttres, Inc., 33 NLRB 447 
(1941); Twentieth Century Fox Film Corpora- 
tion, 32 NLRB 717 (1941); Houston Chronick 
Publishing Company, 28 NLRB 1043 (1941) 
Theurer Wagon Works, Inc., 18 NLRB 837, 869 
(1939) Federal Ice & Storage Company, 18 
NLRB 161, 164, 165 (1939); Crossett Lumber 
Company, 8 NLRB 440, 475, 476 (1938) 

“ 28 NLRB 1043 (1941) 

‘7 Case cited at footnote 41 

‘For example, South Bend Fish Corporation, 
38 NLRB 1176 (1942): Blount, 37 NLRB 662 
(1941): Yasek, 37 NLRB 156 (1941); Reichelt, 
21 NLRB 262 (1940): Park Floral Company, 19 
NLRB 403 (1940); Sun Life Insurance Company, 
15 NLRB 817 (1939); /nterstate Granite Corpora- 
tion, 11 NLRB 1046 (1939) 

” Case cited at footnote 2 

5° Case cited at footnote 49, p. 124 
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it is here stated, without qualification, that 
accuracy in the 
Board's 


there is no scintilla of 
committee’s characterization of the 
decision in the Stockholders case 
the 


Board in 


Supreme Court 
VLRB v. Hearst, 


did not grant any ad 


Moreover, when 
athrmed 


the 
the Court’s decision 
blanc he” 


ministrative “carte permitting al 


extension of Board jurisdiction to groups of 


persons to which Congress never intended 


the act to apply 
The 


base d 


condemnation was 
upon that the 


nomic reality” test invoked by the Suprem« 


House committee's 


the assumption “eco 


constituted a broad, 


eralization designed to herd large groups o 
into the jurisdiction of the Na 
Relations Board, contrary t 


obvious Congressional intent, A: 


Court sweeping gen 
individuals 
tional Labor 
allegedly 
tually, the assumption is as far fetched as it 
is invidious. In its decision, issued in 1944 
the (¢ 
“It-cannot be taken 
othe1 
another or 


ourt stated 


that the purpose 


was to include all persons who may 


pertorm service tor was to 


ignore entirely legal classifications made tor 


other Congress had in mind the 
legal 


question comes down to, 
included in’ the 


purposes 


technical relation of ‘master 


The 


much 


narrow 
and servant’ 
therefore, how was 
intermediate region between what is 


‘employment’, by 


( le arly 
any 


an entrepreneur ial 


and unequivocally 


test, and what is clearly 


enterprise and not employment.” 


Phree 


mittee 


the House com 

April 11, 1947, 
the passage of the Manage 
ment Act on 1947, the 
Supreme Court reiterated its position, thereby, 
the House 
Hearst 


spec ifically 


years later, after 


issued its report on 
and after Labor 
Relations June 6. 


in effect, rejecting committee’s 


characterization of its decision 
Once again the (¢ 


that there were limitations to be recos 


ourt stated 


nized 


'U, 8. v. Silk, 331 U. S. 704, 713, 714 (1947) 
where the Court said that the application of the 
social security legislation should follow the 
same rule that it applied to the Nationa! Labor 
Relations Act in the Hearst case 

“We pointed out that the legal standards to 
fix responsibility for acts of servants, employees 
or agents had not been reduced to such cer 
tainty that it could be said there was 
simple, uniform and easily applicable test 
The word ‘employee we said, was not there 
used as a word of art, and its content in its 
context was a federal problem to be construed 
in the light of the mischief to be corrected 
and the end to be attained’ We concluded 
that, since that end was the elimination of 
labor disputes and industrial strife, ‘employees’ 
included workers who were such as a matter 
of economic reality The aim of the Act was 
to remedy the inequality of bargaining power 
in controversies over wages, hours, and working 
conditions.”’ 
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the employer-employee re 
though it 
the House 


in determining 
were admuiunistet 


committee, the 


lationship As 
ing a rebuke to 


Court said 


“Of course this does not leave Courts tree 


to determine the employer-employee rela 
tionship without regard to the provisions 
of the Act The taxpayer must be an ‘em 
ployer’ and the man who receives wages an 
indication that 


normal busi 


‘employee’. There is no 


Congress intended to change 


ness relationships through which one busi 


ness organization obtained’ services ot 


another to perform a portion of production 


or distribution.’ 
is that the funda 


used in 


Che point here made 


mental guide post to be any ad 


ministrative or judicial determination is the 
jurisdictional determination as to whether the 
involved in the context of the 
affected 


the purview of a legislative intendment. It 


individuals 


existing relationship are within 


the people involved, as a matter of economn 
reality, belong to a group in our society to 
act 1s designed to 


whom a Congressional 


apply, or if the relationship between the 
parties and the tactual developments const! 
provisions ol 
should be 


such circumstances 


which the 
then it 


tute objectives at 


such act are aimed, unl 
recognized that 


nored 


versally 


may not be it in the administrative or 


judicial 


1 “ESS 
proce 


It is to be emphasized that the “economic 
test umscribed by the Su 
not 

committe 
that what 


excoriated was its 


reality” as clit 
preme Court 


House 


be conceded 


itself 1s actually negated 


report, It must 


the House 


by the 
com 
mittee own erroneous 
Supreme Court 
that 


miterpret 


characterization of what the 
viewed, it is submitted 
the Board and the 
the House 
command to exclude from the coverage 
atton let those 
them 
intended to 


act should 


said ‘Thus 
courts need not 
committee report as a legisla 
tive 
of the National Labor Re 
onomic status 
the act 
that the 
be applied as indiscriminately as the House 
thought it On 


persons rat hos: C1 marks 


as persons to was 


whom 
This is not to say 


committee erroneously was 


the contrary, a true effectuation of the legis 


lative purpose requires a truer perspective 
Case cited at footnote 51, p. 714 
definition of an independent 
standard law dictionary pub- 
Zouvier, A Law Dictionary 
Adapted to the Constitution of the United 
States of America (2d Ed., 1843) Justice 
Holmes in 3 Selected Essays In Anglo-American 
Legal History 395 (1909), points out that as 
late as Blackstone, various kinds of agents 
including factors, were classified as a species of 


servant 


There is no 
contractor in a 
lished in 1843 


“Independent Contractors” 


treated as employees in 


It needs to be 


as to who shall be 


our economic recog 
nized that the interpretational and judicial 
to be put 


mistaken 


system 


processes are not nto a lezalisti 


straitjacket on the assumption 
1947 


that excesses were indulged in prior t 


Actually, as has been indicated throughout 


h 
the reve ias | uc By 


this article, 


the application of the t-control” test 


in countless situations 1 with an infinite 


number of variations, th ictrine of inde 
! 


contractorship been expanded 


pendent 
far beyond its origin: in our mmon 
law The purposes of 1 | an ate 
labor legislation have 

| 


subverted by the use ol erroneous 


social and been sub 
stantially 


“common law” standards 


Origin of Concept 


Much of the 
flict 


ship 


current contusion and cor 


m the law of a ! nt contractor 


developed from an imperfect 


has 


total disregard « the judi 


understanding o1 
cial pronouncements whi 
the original concept Ani 


\merican 


guide 


decisions in 


turnish basic 


effectively invoked 


and courts wu 


contractol i} ) i¢ Wa 


originally designed te ID) 1 ¢ indus 
trial society Such result is inevitable de 
spite the paradox that it is here proposed 
applied to 


the or 


that original guide principles be 


industrial fact situations whicl iginal 


judicial inventors of the doctrine never con 


templated 


independent contractor 


invention It 


Phi concept Pi 


ship 1s a modern judicial was 


utterly unknown to the early common law 


Although the 


not mentioned specifically by 


independent contractor 
nate 
the middle of the nineteenth century 


apparent that the doctrin as used 


earlier asa de Vice to an eliora 


applicati 


‘For a 
Frolic and 
1444 (1923), and 
Administrative 
New 


gisiative 


smith 


Remeu 


doctrine See 
Lau 
Douglas Vicariou 

8 Yale 
584 (1929) Law Revision Commis 
sion La Document No. 65 (1939) 


ftover Bedding Company v. Industrial Commis 


history of thi 
Detour 23 Columbia 
Liability 
Lau Journal 


and Risk 


York 


n, 107 Pae 2d) 1027 (Utal 1940) 








Total consumer expenditures have 
been relatively stable during the past 
6 months. However, the pronounced 
decline in durable goods purchases, 
though largely offset by a rise in 
services, has been one of the in- 
fluences lowering employment and 
production. 

—Department of Commerce 





where the servant was actually performing 
job of work for a price as part of 
established busi 
these in 
judges reasoned that the 
relationship between the 
hired by the servant 


a single 
independent or 
calling. In 


his own 
ness, profession or 
stances some 
nature of the 
master and person 
was too remote to justify the imposition of 
In applying the doctrine 
of cause and effect, it was observed that 
liability could only be premised on the right 
Because ot 


vicarious liability. 


of control over performance. 
the very nature of the relationship, the right 
of control did not, normally, exist. How- 
ever, the absence or waiver of right of 
control was not a fact to be proven in estab 
lishing one as an independent contractor, In 
the foundation cases, the decisive principle ap 
plied was that a pérson engaged in performing 
a job in the course of an independent calling 
should not be treated as a servant in deter 
mining tort liability. The criteria used in 
those cases constituted, in fact, a true “eco 
nomic reality” test based on the economi 
facts of the relationship between the parties 
involved. Thus, it was on the basis of the 
role he played in the economy that it was 
determined that the person who hired him 
could not justly be held accountable for his 
torts.” 

The original revolt against the unlimited 
application of the doctrine of respondeat su- 
perior, giving rise to the independent con- 
tractor concept, was instigated by the 
adverse reaction of English and American 
judges to the decision in Bush v. Steinman.” 
In that case, the defendant was held re- 
sponsible for causing a pile of lime to be 
placed on a roadway by means of which the 
plaintiff's carriage was overturned. The 
defendant had purchased a house by the 
side of the road and had contracted with 
a surveyor to put it in repair for a stipu- 


5 Milligan v. Wedge, 12 A, & E. 737 (K. B., 
1840). 

361 B. & P. 404 (C. P., Ex. Ch., 1799). 

51 2 H. BI. 267 (C. P., 1793). 


88 3 Gray 349 (Mass., 1855). 
%”% Allen v. Hayward, 7 Q. B. 960 (1845); 
Rapson v. Cubitt, 9 M. & W. 710 (Ex., 1842); 


356 


lated sum. A carpenter under contract with 
the surveyor to perform the job employed a 
bricklayer The bricklayer, in 
turn, contracted with a lime burner to fur- 
The servant of the 


under him. 
nish a quantity of lime. 
lime burner placed the lime on the roadway 
where it caused the accident with its result- 
ing injury. The defendant was held re 
sponsible under the doctrine of respondeat 
superior. The judges remarked that the act 
which caused the injury complained of was 
done for the defendant’s benefit and was 
done by persons authorized to perform the 
work for him. One of the concurring judges 
frankly stated that he had great difficulty in 
stating with accuracy the grounds on which 
could be supported. Several 

One of the cited 
Lord Lonsdale ” 
for injury 


engaged in 


the verdict 
judges dissented. 
was Littledale v 

bility imposed 
Servants of an 
the defendant’s colliery It 
that Lonsdale should be held responsible 
because the agent was managing Lonsdale’s 
The pursuing any 
independent Bush 
decision was universally later, 
the Lonsdale decision appears never to have 
been overruled or even criticized. 


cases 
where lia- 
caused by 
working 
stressed 


was 
agent 
was 


was not 
Although the 
condemned 


business agent 


calling 


During the early days of the nineteenth 
century some courts made distinctions as to 
real and personal property in these negli 
gence However, the distinctions 
were ultimately abolished and the Bush doc 
repudiated. The evolu 
repudiation is 


cases 
trine was effectively 
tionary judicial 
described in the scholarly opinion in Hilliard 
v. Richardson.” There the court cited the 
early landmark decisions™ on the basis of 
which it was able to say that “Bush v. Stein 
If ever a 
overruled, 


process ot 


man is no longer law in England. 
case can be said to have been 
indirectly or directly, by reasoning and by 
authority, this has been.”” Milligan 7 
Wedge" is illustrative. There it was recog 
nized that a drover driving cattle through 
the streets of London was not a common 
law servant because he was performing a 
special job of work in the course of his 
own separate business. It was a business 
in which he was licensed to engage. Lord 
Denman said of the defendant: “The party 
has not done the act complained of, but has 
employed another who is recognized by the 
law as exercising a distinct calling.”" The 
Milligan v. Wedge, 12 A. & E. 737 (K. B., 1840): 
Quarman v, Burnett, 6 M. & W. 499 (Ex., 1840): 
Laugher v. Pointer, 5 B, & C. 547 (K. B., 1826) 

6° 3 Gray 349, 363 (Mass., 1855). 

112A. & E. 737 (K. B., 1840). 

“Case cited at footnote 60, pp 
(Italics supplied.) 
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exemption was not premised in any manner 
on the mere absence of right of control. 


In these early cases, it was clearly recog 
nized that one engaged in an independent 
calling, trade, occupation or profession is a 
specialist or expert. It was presumed that 
one who hired would not 
normally be expected to exercise supervi 
sion over the performance of the job. That 
was the inherent circumstance on which ex- 
liability was pre- 
control 


such a person 


trom 
mised The 
descriptive qualification justifying the judi 
It was a necessary one 


emption vicarious 


absence of Was a 
cial rationalization 
Ihe exemption from vicarious liability af 
forded in those was, of course, in 
derogation of the earlier rigid common law 


strictly 


cases 


liability standards, and was con 


strued. Therefore, if the person hiring an 
independent contractor reserved the right of 
control over the work detail, he would have 
destroyed the basis of his exemption 
lhroughout the 


the independent contractorship concept in 


developmental period of 
tort cases, it was never applied in any case 
except where the services rendered were in 
indepe ndent 


the course of an occupation, 


trade or calling.” 


Development of American Law 


When turns to the 
precedents in the development of this phase 


one early American 
of the law, it is immediately 
the English do 
here Although 
ot 1843 did not even contain 
an independent contractor, the cases subs¢ 
that 


from the 


apparent that 


trine was closely followed 


law dictionary 


a definition of 


Bouvier’s 


quent to time clearly established an 


liability in 
\s was 


exemption vicarious 


tort cases for those who hired one 
to be expected, this phase of tort law de- 
veloped on a case-by-case basis. Neverthe 
less, it ts a singular fact that no 
Imerican precedent accords tort exemption 
on the sole basis of the right-of-control test 
which has created so much chaos m adminis 
trative and judicial dectstons last 
few decades. The only test applied in our 
earlier cases as to who is an independent 


early 


duriig the 


contractor appears to be the same as that 
Cal ly 
standard American who 
carriers on an independent business and in the 


expressed in the English cases An 


definition is “one 


See cases cited at footnote 59, above: also 
see note, Hardy v. Sheldon Company, 47 U. S 
App. 362 (DC Mich., 1897). 

* Keys v. Second Baptist Church, 99 Me. 308 
59 Atl. 446 (1904) (Italics supplied.) 

* Cooley, Torts, Sec. 647 (3d Ed., 1908) 
Elliott, Railroads, Sec. 1063 (1899): 16 American 
and English Encyclopedia of Law 187 (2d Ed 


“Independent Contractors” 


line of his business ts employed to do a Joh 


»f work, and, in doing it, does not act under 


the direction and control of his employer, 
what 
it shall be done This definition ts cited 


in landmark textbooks of 


but determines for himself in mannet 


” 


American law." 


defini 


Shearman and 


Negligence, 


Perhaps the most widely quoted 
contained in 


Work on 


tion is the one 
Redfield’s Standard 


where it was stated 


“Although in a general 
who 


called a contractor, yet the word, for 


sense, every pet 


son enters into a contract may be 


want 
with 


of a better one, has come to be used 


special reference to one who, in pursuit of 
an independent business, undertakes to do a 
piece of work for other 


his own means and methods without 


specific persons 
using 
submitting to their control in respect to all 
The true 
would seem to be that he 
in the course of an independent occupation, 


its details test of a ‘contractor’ 


renders service 
representing the will of his employer as to 
the result of his work, and not as to the 


means by which it is accomplished.” “ 


The textbook 


derived from the 


definitions were, of course, 


decisions of judges. The 
judicial pronouncements 
War period 


evolved 


are distillations of 
back to the Civil 


the law 


dating when 


this phase of was How 


ever, examination of the early cases shows 
no widespread diversity of judicial opinion 
In Del Wright.” the Michigan Su 


yrreme Court held that an employer was not 


wrest 7 


| 
] 
| 


caused by a public licensed 
salt 


delivering the 


iable for myury 
hired to 
house In the act of 
through the 


haul from a ware 


carelessness of the 


drayman 


a barrel, 
drayman, rolled against and injured a man 
sidewalk Phe stated that the 
drayman was exercising a distinct and inde 


on the court 


pendent employment. Linton v. Smith™ was 


an early leading case in which stevedores 


engaged to unload cargo were found to be 


contractors The court ob 


“the 


independent 


served that business of stevedores is a 


distinct, well-recognized business 
Of interest is the 
the judge concerning his use of the 


“The 


Separate, 
oe 


in Boston.’ comment by 


word “con 
word is a bad one, but there 
substitute.” Citing Laugher, Quar 
Villigan, Hilliard DeForrest, the 


referred to the exception of 


trac tor” 
is no 


pian and 


court one “in 
1891) 
1951): 
“ Shearman 
(6th Ed., 1943) 
2 Mich. 368 (1852) 
"8 Gray 147 (Mass 
” See footnote 68 
’ Case cited at footnote 68, p. 148 


Black's Law Dictionary 911 (4th Ed 
14 R. C. L. 67, Sec. 2 


and Redfield Negligence 395 


1857) 





the exercise of a distinct and independent 
employment” as “well known.” Similar ap- 
plications of this rationale were 
many state jurisdictions.” 


made in 
various cases in 

An instructive example of a strict com- 
mon law approach is provided in Mullich 7 
Brocker.” In that case an employee having 
no regular vocation agreed to break in a 
Although he had some “amateur” 
experience, the court said: 


horse. 


“We find no countenance for the proposi 
tion that a person not especially qualified 
for a particular service, but ready to under 
take any job which may be offered to him 
that he thinks himself able to perform, be 
hired tor inde 
simply 


comes, when some job, an 
because the 


pendent contractor 


employer relinquishes control over the work 


and trusts to the employee’s discretion. It 
looks like the employee must have a calling 
in which it is fair to presume he has de 
veloped skill, will be regarded 
otherwise than as a servant. We do not say 
he must have a trade or profession, be a 
skilled mechanic, doctor or lawyer; but he 
must hold himself out as having an occupa- 


before he 


tion with which he is familiar. 


Some of the cases have also stressed the 
aspect of the definition referring to the per- 
formance of a single job of work. In such 
courts have held that a continuing 
service relationship is contrary “to. the 
spirit” of the contractorship concept. Typical 
this effect are set forth in the 


cases the 


cases to 


footnote.” 


The independent contractorship test de 
veloped in the landmark American 
was definitive and readily applicable In 
applying it, an independent contractor was 
person. In the pur- 


cases 


an easily identifiable 


trade, business o1 


who hired him 


suit of his profession, 


calling he served the many 

™ Murray v. Dwight, 161 N. Y. 301, 55 N. E 
901 (1910), where the court said ‘‘a servant is 
one who is employed to render personal serv 
ices to his employer otherwise than in the 
pursuit of an independent calling af Humpton 1 
Unterkircher, 97 lowa 509, 66 N. W. 776 (1896); 
Zimmerman v, Bauer, 11 Ind. App. 607, 39 N. E 
299 (1894): EB. G. Powell v. Construction Com- 
pany, 88 Tenn. 692, 13 S. W. 691 (1890); Ben- 
nett v. Truebody, 66 Cal. 509, 6 Pac. 329 (1885) 
Pickens v. Doecker, 21 Ohio St. 212 (1871) 

72119 Mo. App. 332, 97S. W. 549 (1905) 

97 S. W. 549, 551 

™ Linton v. Smith, cited at footnote 68 
Hale v. Johnson, 80 Ill. 185 (1875); Rome 4 
D. R. Company v, Chasteen, 88 Ala. 591, 7 So 
94 (1889): Long v. Moon, 107 Mo. 334, 17S. W 
810 (1891); Morgan v. Smith, 159 Mass. 570, 33 
N. E. 101 (1893): Carlson v. Stocking, 91 Wis 
132, 60 N W. 58 (1895): Norfolk &@ Western 
Railroad Company v. Stevens, 97 Va. 631, 34 
S. E. 525 (1899); Engler v. Seattle, 40 Wash. 78 
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to perform single This avail 
ability for service to the public was the identi- 


status 


jobs o work 
fying characteristic of his 
which gave him his legal 
possibility of its ap 


The definition 
negated the 
who served 
This 


performed 


status 
plication to one in continuous 
employment relationship 
ticularly where 
which constituted an integral phase of an 
true independent 
busi 


Was SO, pal 


one services 


other’s business.” In a 


contractorship the genuine independent 
contractor 


is, of 


status of the 
issue. If the 


nessman’s 
course, the crucial “inde 


pendence” is a mere descriptive phrase and 
not an economic reality, then, of course, the 
independent contractor classification should 
It should be conceded. that 
true in 


not be applied 
the independence characterizing a 


dependent contractorship certainly cannot 
be ascribed to one exclusively engaged in an 
integral portion of the day-to-day operations 
of another’s business As we have 
National Relations 


in some of its cases has inferentiallv ac 


seen, 


even the Labor Board 


knowledged the inconsistency of ascribing 


contractorship status to one 


independent 
who was actually 


in another’s working machine. 


human cog 
7 hus, there 


an integrated 


is a universal juridical and economic valid 
ity in the doctrine which prevents the estab 
lishment of independent contractorship status 
is actually engaged in 


trade or pro 


unless the contractor 
his own independent calling, 
fession in the pertormance oO! spe cific jobs 
“Whose was the question 
originally 
law court in the 
question 1s equally 
must be remembered that the later common 


was repudiated, and 


business is it?’ 
asked by the English common 
Lonsdale case in 1793. That 
today It 


applicable 


law decision ™ which 


which independent con 
liability 


work 


out ot arose the 


concept, was one in which 


where 


tractor 
was imposed various persons 
82 Pac. 136 (1905): Messmer v. Bill & C. Com- 
pany, 133 Ky. 19, 117 S. W. 346 (1909); Laffery 
v. U. 8S. Gypsum Company, 83 Kan. 349, 111 
Pac. 498 (3910); Lindquist v. Hodges, 248 Ill 
191, 94 N. E. 94 (1911); Pottarff? v. Fidelity 
Coal Mining Company, &6 Kan. 774 (1912) 
Alexander v. R. A, Shuman & Sons Company 
86 Conn. 292, 80 Atl. 514 (1912): Madizx 1 
Hachgreve Brewing Company, 154 Wjs. 448, 143 
N. W. 189 (1913) Prest-O-Lite Company 1 
Skeei, 182 Ind. 593, 106 N. E. 365 (1914) 

>In Poulson v. John Jarvis & Company, 122 
L. T. 471 (1919), Younger, L. J Where 
work to be done by the servant is merely 
part, a necessarily integral part, of a larger 
operation every other section of which is ad- 
mittedly under the complete contro! of a par 
ticular employer,’’ then the principle that the 
servant of another becomes pro hac vice the 
servant of the particular employer applies 

* Bush v. Steinman, 1 B. & P. 404 (C. P 
Ex. Ch., 1799) 
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riginal emplover were engaged 


heir own respective 


separate trades and callings 


independent and 


” test the em 


In the “inde pendent calling 
phasis on the essential nature of the occupation 
itself guaranteed uniformity in ad 


M oreover, 


thon Was 


judication 
| 
that pr 

] 


status could not be created 


further virtue of Stula 


by mere subtraction by an employer of his 


power to supervise the performance of the 


work The very nature of the definition 


which gave the contractor an exempt status 


in tort law was calculated to apply only 


to the “genuine article 


Corruption of Legal Doctrine 


And vet, as we 
corrupted 


have seen, the doctrine 


has become beyond recognition 


in a complex of statutory and current legal 
| 


contexts. Speculation as to the cause ma 


However, it seems pertinent 


standard text book and 


be fruitless 
to observe that the 


the jurisdic 


definitions specifying 


“independent calling’ 


judicial 
tional elements of 


and 
“performance of singl 
luded the further 


such contractor 


work items” also 
descriptive provisior 
does not act under the 
the employer. It 


and control of 


is a credible thesis to presume that at some 


tion 


point in the development of the law of our 
laws were ac 


books 


increased correspondingly to es 


time, when social and labor 


cumulating on our. statute social 


pressures 
numerous social obligations imposed 


under With the 


litigation, it was natural that many attempts 


cape the 


such laws meteoric rise in 


were made to exempt individuals and groups 


from the operation of such laws. Judges 


and administrative boards in many instances 


unprece 


qualifying words 


were induced to attach new and 
dented significance to the 
result, it became 


oft the definition as @ 


increasingly customary, albeit erroneous, to 
freedom from control as a neces 


‘ stablisl 


regard the 
Sary precedent to the 


status itself n this posture 


contractorsl'p concept could 


independent 


© longer be ; i as unitormly of 


originally intended 


restrictively as 


+} 


created the status 


li decist ns W 
doctrine an independen 


universally acce 


rded_ su 
1 


sole basis of thre intierent 


business enterprise There 
nature ot 
, 


1s precluded the exercise of contro 


presumption that the ver 


ork of the inde p< nice nt contractol! 


nan who hired him. It must be 


See court's language in Mullich v. Brocker 


in text 


“Independent Contractors” 


remembered that the independent contrac 


was in derogation of the 


tor concept 
mon law and strictly ce ued. Theretore 


necessar\ o describe him 


de cine d 


status ; as not subj 


and subjected 


contro 
vision of the man wh 
thereupon be consider 


1] 
ich I 


in the me leve 
the law, many judge 
boards have m sapprehe 
the qualifying descriptive 
definition As a 

the absence 
reparacd as a necessar\ 
the establishment of 


pendent contractor status. This new condit 


precedent constituted a flagrant perver 
common law mitent im 

not the adbsence 
independent ¢ 


f conty 


In order to view current adjudicatior 


affecting the law of independent contract« 
ship in proper perspective, it is absolutel 


essential to recognize 
“independent calling’ 
control” rationalization 


ot emphasis from one common law test 
another; it 1s nothing than an abro 
tion of the original 
The essential evil 
test is that it 
doctring 
a ial 


urrentl 


one 
universal official m 


te realize 





labor legislation fails in its purpose, unless 
it is so administered and interpreted that 
the social “mischief” at which the legislation 
is aimed, and the offered, are 
applied to all of those who are intended to 
be aided.” In this connection, it should be 
regarded as an axiom, that in administering 


remedies 


such laws legalistic devices to escape statu 
tory obligations should be discouraged. 
The need for a solution of the problem 
discussed in this article has been recognized 
Various have 
example, it been 
definition of 
submitted to 
which 
test dis 


in many quarters. remedies 


been proposed. Yor has 
suggested that 
pendent contractorship be 
gress and state legislatures 
effectuate the reality” 
cussed by the United States Supreme Court.” 
Others have 
ments incorporating the so-called 
function” theory.” The difficulty with 
gestions of this kind is obvious. The prob- 
legislative amendments 


a new inde 
( ‘on 

will 
“economic 
enact 


suggested legislative 


“integral 


sug 


lem of procuring 
modifying the numerous federal and state 


laws such as are listed in footnote 1 of this 
article presents practical obstacles which at 
present appear to be difficult to overcome. 
Nevertheless, the problem is far from in 
soluble. It is here suggested that no vast 
program of amendment need be 
undertaken to the benefits of 
legislation to all 


legislative 
extend this 
nation’s socio-economic 
those to whom 


ally, ethically and legally apply. 


such legislation should mor- 


A relatively simple solution which prom 
ises vast benefits with the 
fundamental process of statutory interpreta 
tion. We are confronted with a paradox. 
It is obvious that the most effective, avail 


social deals 


admin 
this 
law 


able formula for social 


istering the 


progress in 
socio-economic laws of 
nation is a the 
concept of independent contractorship, formu- 
lated by American English jurists a 
century ago. Their 
test tor independent contractorship ot the 
affords the most effective formula for 


[The End] 


reversion to common 
and 
“independent calling” 
past 
the future. 


PROFIT-SHARING SOUTH OF THE BORDER 


( y mm 
Article 
first 


“Prominent in the [Mexican] 
stitution of 1917 is the famous 
123, which has been termed the 
charter of social rights in the world. It 
sets forth a long series of provisions and 
guaranties for the protection of labor 
It states 

“Tn all agricultural, commercial, manu 
the work 
participate 
The fixing .. ot 


shall be 


special commissions ap 


facturing or mining enterprises, 
shall right to 
in the profits 
the participation im profits 


man have the 


carried out by 


pointed in each municipality 


that 
down 


123 


“(It is an interesting sidelight 
one of the 
town Mexico City is 
(Articulo 123) Street.) 

“As the did 


proceed «o take any steps te appoint the 


Streets in 


Artick 


pring ipal 
namie d 


federal government not 


commissions, or otherwise endeavor t 
make the constitutional provisions as to 
profits effective, the states 


made ineffectual attempts to do so 


several of 


™ ‘Tt is true, I think, today in every depart- 
ment of the law that the social value of a rule 
has become a test of growing power and im- 
portance. This thought is powerfully driven 
home to the lawyers of this country in the 
writings of Dean Pound. Perhaps the most 
significant advance in the modern science of 
law is the change from the analytical to the 
functional attitude. The emphasis has changed 
from the content of the precept and the exist 
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“In view of the importance attached 
to profit-sharing by the Mexican workers 
that 


will be 


eventually an obliga 
put into effect, not 


opposition ot the 


it seems certain 


tory system 
withstanding the 
employers 

“The present support of profit-sharing 
by the unions is a reversal of their 
former opposition. They then felt that 
any system would be counter 
revolutionary, that is, to the 
class struggle, in that it would turn the 
workers into capitalists. Now the thought 
is being advanced that turning them inté 
capitalists as well as workers will pro 
vide a bulwark against communism. On 
the other hand, employers charged, some 


such 
contrary 


years ago, that compulsory profit-sharing 


would be socialistic and Bolshevik, and 


argued that the extra money would not 


de the workers any permanent good, a 
they would quickly squander it on pleas 
ures and "-Toseph M. 
“Operation of the Mexican Labor Law,” 


Southwestern Law Journal, Summer, 1953 


vices Cormacl 


ence of the remedy to the effect of the precept 
in action and the availability and efficiency of 
the remedy to attain the ends for which the pre- 
cept was devised.”’ Cardozo, The Nature of 
The Judicial Process (1921), p. 73 

™ See NLRB v. Hearst Publications, Inc., cited 
at footnote 2; U. 8. v. Silk, cited at footnote 28 

” For example, see the article by Teple, cited 
at footnote 8, p. 178 
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Decisions of Courts and 
Administrative Agencies 








] does not often happen that illegal 
strikers go unpunished, -while workers 
who honor their picket lines are disciplined 


Telephone company tollmen who refused 
to cross picket lines established by “hit and 
run” strikers of another were not 
engaged in protected concerted activity where 
they had prior knowledge that the strike 
was to be an intermittent one, the National 
Relations Board ruled recently in 
Pactfic Telephone and Telegraph Company, 
2 CCH Lapor Law Reports (4th Ed.) 
7 13,241, 107 NLRB, No. 301 (1954). Al 
though the striking union was not involved 
in the case, the Board also found that the 
hit-and-run nature of the strike took it out 


side the protection of the law. 


union 


Labor 


The strike was called by a unit of traffic 
workers. According to a preconceived plan, 
the Board found, the union carried out a 
series of small-scale work stoppages which 
required the employer repeatedly to call in 
maintain operations 
The strikers returned to work when the 
crews appeared. Meantime, the tollmen, 
who belonged to another union, refused to 
cross picket and go to work. ‘The 
short-lived picketing having ended, however, 
they demanded the right to go to work 
rheir demands were not instantly met; the 
employer let the emergency crews work not 
only the shift which the tollmen had ri 
fused but the following shift as well 


emergency crews to 


lines 


Unfair labor practices brought against 
the employer by the tollmen were dismissed 

Board. It held that the 
“sought only to maintain its 
tions as best it could manage in the face 
of the strike activities of both the traffic 
employees and the tollmen,” and that there 


evidence of 


by the was com 


pany opera 


was “a complete absence of 
antiunion motivation in the various instances 
of loss of work occasioned to the tollmen by 


their refusal to work.” 


Labor Relations 


refusal to 


In effect, the tollmen’s cross 
the picket 


knowledge of the 


their prior 
to be called, 
strike, the 


coupled with 
kind of strike 


participants in the 


line, 
made them 
Board reasoned 

labor 
employer had 


The basis of the tollmen’s untat 


practice charge was that the 
illegally them for refusing to 
the picket line The Board did not 
specifically find that the tollmen 
ciplined at all but made it clear that the 


employer's conduct 


disciplined 
cross 
were dis 
“would not have been 


unlawtul” if the men had been made to wait 


longer than was economically necessary be 


fore they were restored to work 

cle cision 

strike 
The 
thei 


case re 


Apparently indispensable in the 


was the finding that the hit-and-run 
was an unprotected concerted activity 
disciplined after 
action, so far as the record of the 
veals, but the Board said that the employer 
lawfully punished them 


strikers were not 


could have 


The Board cited the United 
preme Court’s opinion in /nternational Union 
v. WERB, 16 Lapor Cases { 64,992, where 
strikes were held un- 


States Su 


similarly intermittent 
protected by the federal law. It is interest- 
ing to note that the Court there that 
“the tacts of the do not bring 
it within the protection of the Act as ad- 
ministered by the Board.” (Italics supplied.) 
Although a holding that a particular activity 
is UNprotes ted by federal law does not neces- 


Board’s find- 


said 


pres¢ nt case 


sarily declare it unlawful, the 


ing that the hit-and-run strike in Pacific was 

unprotected might bring it within the rule 

United States Supreme Court’s decision 

Teamsters, 24 Larnor Cases 
1 


the effect of deny 


of the 
in Garner 7 
£ 68,020, which would have 
jurisdiction over 
the Pacifi 


Board 


Supreme 


agencies and courts 


other 


yr State 


strikes In 


such words, 


may have caused the inad 


“overrule” the very 


decision 
vertently to 


Court decision it cited to support its opinion 
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Door Closed on NLRB 
Communist Inquiries 
National 


certain 


Relations 
officials to 


Efforts of the Labor 
Board to 
reaffirm their non-Communist 
ecuted in accordance with Section 9(h) of the 
NILRA ended in failure recently when the 
United States Supreme Court denied Board 
certiorari in Farmer v. United 
Electrical, Radio & Machine Workers, Dkt 
No. 597, and Farmer v. International Fur & 
Leather Workers, Dkt. No. 598 


The Board had ordered 
the unions to answer questionnaires reafhirming 
their affidavits Board had 
referred the affidavits of the officers to the 
Department of Justice for investigation and 
possible perjury prosecution. Federal grand 
instituted, but the 


union 
affidavits ex 


force 


petitions tor 


some officers ol 


Previously, the 


jury proceedings were 
officials pleaded their constitutional privilege 
i respect to the truth or falsity of the aft 
returned no indict 
Board that 


declared out of compliance 


davits. The grand jury 


ments but recommended to the 
the unions be 

The 
the Board’s order 
jury 


unions then succeeded in enjoiming 


and, later, in expunging 
recommendation from. its 
Lapor { 67,529) The 
injunctions were affirmed on review by the 
United States Court of Appeals for the Dis 
trict of Columbia (24 Lapor Cases § 68,001) 


the grand 
report (23 


ASES 


(For a fuller explanation of this matter, 
see “NLRB Fights 9(h) Liars” in the April, 
1954 Lapor LAw JouRNAL at page 300.) 


Supreme Court Denies Answer 
to RLA Jurisdictional Query 


court 
union 1s 


Does a federal have the power te 


whether a “national in 


meaning of the 


determine 
within the union 
shop provisions of the Act, 
or is jurisdiction to make that determination 
vested exclusively in the National Railway 
Adjustment Board? A 1951 
thre aK LA permits railroads to 
union shop agreements with unicns, except 
that 
be included in such agreements 1 
union which is 


” 
scope 


Railway Labor 


amendment te 
enter mto 
employees of certain crafts may not 
thev be 
long to another “national 
in scope.” 

Federal courts disagree on the question 
although clear-cut split 
between circuits on The Second 
and Ninth Circuits have ruled that only the 
NRAB has jurisdiction to decide the ques 
tion, and a district court in the Sixth Circuit 
has agreed. A district court in the Seventh 
Circuit, however, has answered the question 
after holding that it had the power to do so 


there is not yet a 
the issue 
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Che United States Supreme Court, which 


miay eventually have to decide the issue, has 
maintained a hands-off policy to date by 


denying certiorari in all four cases. ‘The 
ases are 

United Railroad Operating Crafts v. Wye 
23 Lapor Cases § 67,685 (CA-2), Dkt. Ne 
172. Same v. Northern Pacific Railway Com 
pany, 24 Lapor Cases § 67,948 (CA-9), Dkt 
No. 513; Same v. Pennsylvania Railroad Com 
pany, 25 Lapor Cases § 68,118 (CA-7, pend 
ing appeal from a decision of DC, IIl.), Dkt 
No. 548; and Pigott v. Detroit, Toledo « 
Ironton Ratlroad Company, 24 Lapor Cases 
{ 67,987 (CA-6, pending appeal from a deci 


sion of DC, Mich.), Dkt. No. 607 


latter 


When the two 
finally decided Seventh 
Circuits respectively, it will be 
whether a= split exists 
circuits. Presumably, the Supreme Court is 
waiting to see if such a split develops befor« 


have been 


cases 
and Sixth 


possible te 


by the 


State between the 


deciding the issue 


(Another 
arose from the 
to the RIA is discussed in 
Jurisdiction and. ths 
in the March, 1954 
pages 209 211.) 


jurisdictional which 
1951 union shop amendment 
“Federal State 


Labor vi i 
JOURNAL at 


question 


Railway 
LLABok LAW 


Waterfront Compact Is Legal 


The Waterfront 
entered into by the states of New York and 


New 


doc ks ot 


Commission Compact 
Jersey to regulate employment on the 
New York Harbor and approved 
by Congress has survived an 
United 


agre ed 


attack on its 
constitutionality in the States Su 
Court, 
three judge te de ral 
York that the 


ot the police power ot the two states. The 
) 


with a 
New 


CXCrTrcisé 


which has 
district 


preme 
court in 
compact is a valid 
Supreme Court, in a single decision at 
Labor Cases { 68,306, has affirmed the lowe1 

Linehan 7 
York H rl Wr, 
Staten Island 
LaABsor C 


court decisions in two cases 
ll aterfront 
24 LaBpor CASES 
Loaders, Inc. 72 
" 68,011 

The 


Justice 


ommisston of New 
{ 67,937 and 


Same, 24 ASES 


atiirmed without 
filed a 


Black 


Court opinion, but 


Douglas dissenting opinion 


in which Justice joined 


Federal-State Mixup 


The federal-state jurisdictional dichotomy 
relations can lead litigants on a 
A good example of the tangle- 
develop In this 


Amalgamated Clothing 


in labor 
merry chase 
root situations 


field is 


W hic h can 


contained in 
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Brothers 
(CA-6, 


Richman 


Workers of America 7 
5 § 68,267 


Company, 25 LABor CASES 


1954) 
To begin the complicated series of court 
sought an injunction 


The 


district 


battles, the employer 


against picketing in a state court suit 
United States 


that the 


was removed to the 


court on the ground action was 
an alleged unfair labor 
Section 8(b)(1) (A) 
Act \t 


suit was 


based upon practice 
within the meaning of 
of the National 
the request ot the 
remanded to the 
that the federal 


diction of the 


Labor Relations 
emplover, the 
court on the 
without 
The uniot1 
court 


state ground 


court Was juris 
matter 
the state 
was within the 


National Labor 


motion | 


subject 
motion to dismiss m 
that the 
jurisdiction of the 


Relations Board The 
Next, the 
the 

enjou 


filed a 
claiming matter 
exclusive 


Was denied 


union began an independent 
federal 
the employer from pressing 
action in the Phe 
refused to enjoin the court pro 


he 


The union appealed to the 


action in district court im an 


effort to 
his fede al 


State court 


court state 
enjoined — the 


Sixtl 


ceedings state court 
pr keting 
Circuit the district erant 


court's refusal to 


the injunction it had requested 


LABOR CASI 


nited 


In Garner v. Teamsters, 24 
{ 68,020, 346 U. S (1953), the l 


States | 


IR5 


Supreme Court made it clear that 


State courts have no authority to enjom 


an employer in inter 


state 


peaceful picketing of 


] 1 
state commerce under a law which 


parallels federal labor law 


ey spite the apparent clarity of the 
the Sixth ¢ approved tl 
of imjunction by the 


ruling, ircuit 


nial district court 


holding was based on Section 2283 


Judicial Code, which provides 


A court of the United States t 


injunction to 


May 


grant an Stay proceeding Ss ll 
a State court except as expressly authorized 


by Act of 
aid of its 


Congress, or where necessary in 


jurisdiction, or to protect or ef 
fectuate its judgments.” 


Since the reque sted injunction did no 


within any of the exceptions of the stat 


the court said, the district court was 


out power to grant it 


he 


dispute 


action im the 
NLRB 


without author 


took the 
It should have 


union wrong 
gone to the 
State court 


the 


Even if the 


Was 


ity to picketing, because the 
NLRA gave 
NLRB, the 


tor the 


enjoin 
jurisdiction to the 
courts lacked 
While the 


granted the 


exclusive 


federal juris 


tion same reason district 


court might have injunction 


Labor Relations 


against state usurpation of federal jurisdic 
tion at the request ot the Board, it could no 


do so at the private party 


Result \ 
wrongtully 
the 
protest 


request ot a 


union claiming that a stat 
a dis 
ol the 
Board; 


! ill 


has intervened in 
pute within 
NLRB must 


a collateral 


effectual 


court 
exclusive 
directly to the 

federal court 


provinces 


attack ina 


Union Wins Free Speech Case 


Union pamphlets, telephone calls and cor 
versations urging the public not to patronize 
cannot con 
under the Calitor 
Act. This holding 

Appeal has 


supremic court 


a nonunion publishing concern 


stitutionally be enjoimed 
Jurisdictional Strikes 


District ¢ 


Nia 
by California's 
been approved by the tate 


which recently demed a petition for review to 


the publisher involved, approving dismissal of 


contempt proceedings against the union 


union had been enjoined from “b 


cotting” a nonunion newspaper, but a superios 
ruled that the n 


reted to 


court judge had junction 


“may not be inter limit 


of speech 


Representing the union in the cas« 
Robert W 


1 
involved 


Gilbert, who discussed the 1 
article, “Umion Publica 
Unlawful Purpose Doctrine 

March LApor Law Jor 


In an 
1 tl 
and the 


appeared in the 


Eligibility to Vote 


ft the 


Section 9(c)(3) « federal labo 


Employees on strike 


hall not 


provides im part 


are not entitled to reinstatement 


eligible to vote ” It is established thi: 


an economic. strikes vho has been 


manently replaced is disentrancl 


What of 
abolishe d 4 


ised b 

rkers whose 
The NLRB d 

in a recent case, Meridian P 

CCH . I 


© 13,301, 


provision 
have been 
ABOR LAW REPORT 
108 NEILRB, No. 47 


iobs no longer 


(1954 
existed 


strikers 


ineligible to te During the strike, 


employer had sold some machinery and 


permanently subcontracted a part of the Worl 


In Hollyx 
LAW Reports (4th Ed 
No. 48 (1954), the 


part-time 


rd Cut Vews, 2 CCH Lanos 
) © 13,303, 108 NLRB, 
Board ruled that regular 


employees with a substantial in 


terest I hie waves, and conditions 


] } 
liwible to 


of employment in the u were ¢ 


vote in a representation election 














UAW-CIO Introduces 
Guaranteed Wage Plan 


A tentative plan proposed by a committee 
of the CIO United Auto Workers union 
would guarantee every member 40 hours 
of straight-time pay each week unless laid 
off for an entire week after advance notice 
Workers with seniority status would receive 
layoffs up to a 
depending upon 


payments for 
weeks, 


guarantee 
maximum of 52 
length of service. 

The plan was presented by the Annual 
Wage Study Committee to the Sixth In 
ternational UAW-CIO_ Education Confer 
Chicago recently, and its details 
discussed in future union confer 
reduction to 


ence in 
will be 
concrete collec 


ences before 


tive bargaining demands 

Employers would be required to bear the 
cost of the plan. Their liability would be 
reduced by state unemployment compensa 
tion benefits, but the guarantee agreement 
a joint board not 
unemploy 


would be administered by 
bound by determinations 
ment compensation law. 


undet 


The first part of the guarantee—40 hours 
pay for a week in which any work is done 
—is intended to induce employers to plan 
work schedules in advance so that a worker, 
even though he may not have seniority sta 
tus, will not jeopardize his unemployment 
compensation by working a _ short 
This is an extension of the call-in pay idea 
which usually provides that employees sum 
moned to work on a particular day, but sent 
home, receive four hours’ pay for the incon- 
venience. The cost of this part of the plan 
would be borne by the employer on a pay- 


week. 


as-you-go basis. 
The guarantee against full weeks of layoff 
would protect em 


for seniority workers 


ployees idled by partial or total plant shut- 
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required 
fund te 


downs. The would be 
to contribute to a trust 
meet the cost of this part of the program. 

To be 
phase of the plan, employees would have 
to be and available for They 
would also be required to register with the 
state employment other 
suitable work when offered 


employer 
reserve 
under either 


eligible for benefits 


able work 


service and accept 


The plan 1S explained ina pamphlet en 
titled “Preparing a Guaranteed Employ 
ment Plan,’ UAW-CIO Publication 321, 
which is available from the UAW-CIO 
Education Department, 8000 East Jefferson 
Avenue, Detroit 14, Michigan. 


Arbitrator Denies Pay 
for Holiday to Strikers 


dispute between a 
steelworkers’ 


West 


union, 


\ holiday pay 
Coast employer and a 
submitted to arbitration, 
and perhaps unique 


involves an un- 


usual fact situation. 


The collective bargaining 
tween the parties was formally and finally 
cancelled on Monday, August 31, 1953. The 
employees worked that day and then struck 
The following Monday, September 7, was 
Labor Day, a paid holiday under the agree 
ment. On September 23, the parties entered 
agreement, and the was 
A clause in the old agreement 
provided: “Only 
form work during the 
which the holiday occurs or in the preced 
ing work week shall be entitled to pay tor 
the holiday.” 


agreement be 


into a new strike 


terminated. 
such employees as pel 


calendar week in 


After the strike was settled, the union 
Day, apparently 
work had 


day of the workweek 


demanded pay for Labor 
that, 
one 
holiday, the company’s lia 


on the ground since been 
performed on 
preceding the 
bility to pay for the holiday had matured at 
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August 31 
effect. 


workday on 
still in 


the 
contract 


close of 
the 


the 
when 

The company since no 
contract was in effect on September 7, the 
was not that is, the arbi 
had no jurisdiction to decide the 

Even if the arbitrator took 
diction, the company further maintained, 
there was no _ liability, 
party envisaged nor contemplated nor intended 
to pay holiday pay to striking employees.’ 


held that the 
arbitration.” H« 
cancelled agreement did not carry 


did the 


was 


contended that, 


issuc arbitrable, 
trator 
dispute juris 


because ‘“neithet 


The arbitrator matter was 


“not admissable t found 
that the 
over to the holiday nor current 
agreement back. He interpreted the 
above quoted clause in the old 


rather than directive, in 


Carry 
agreement 
as being “definitive 

that it establishes a 
in order to qualify for payment and to pre 
concluded 


nmunimum requirement 
vent abuse of the privilege ” He 
“It does not 


setting 


seem reasonable to interpret 
up an 


in the Same way 


obligation for the Com 
that it 


wares earned, since the 


it as 


pany was obligated 


to pay Holiday OK 


curred after cancellation of the agreement 
became effective 


decision of 


The 


might be 


Balancing the equities. 
the arbitrator is short and 
sidered vulnerable on the 
which it was reached without disagreement 
result. It have been 
balancing of the equities, 


con 
grounds upon 
with its appears to 
decided after a 
rather than by thorough legal reasoning 


If, for example, there had been a can 
cellation of the agreement but no strike, the 
arbitrator would have been faced with the 
same problem in contract interpretation but 


an entirely different set of equities 


Obviously, an employer does not have to 
pay an employee who performs no work, 
unless he has obligated himself contractually 
Holiday pay is not a gratuity; 
When an employee has fulfilled 
set out in the 


to do so. 
it 1s Wages 
the conditions 
contract, his right to such pay would appear 
of what happens 


precedent 
to be vested, irrespective 


afterward 


The arbitrator in the principal case dis 
tinguished the employer’s obligation to pay 
obligation to pay 


failed to explain 


from his 
but he 
legal 


holiday pay 


“wages earned,” 


any difference between 


is a difference 


why there is 


the two, if there 


Phe 
did 


arbitrator had searched the 


Dearth of case law. opinion cites no 


authority as, indeed, it not need to do 


Even if the 
rendering his 


authorities for guidance i 


Wages .. . Hours 


opinion, he would have tound little court 
case law in point, and arbitration cases are 
not usually considered res judicata, althoug! 
they are frequently cited by 


guides along with applicable court decisions 


New Jersey 


support to his 


arbitrators as 


(ne t have lent 


some even though 
the tactual 
Kennedy 7 
tion, 24 LABOR ( 
720 (1953), a New 
decided that 
titled to holiday 
Case still in 
strike Phe 


f “quickie” 


situation in it was different. In 
Westinghouse Elects 
€ 67,814, 96 Atl 


Superior ¢ 


( orf ra 
ASES (2d) 
Jersey 
striking empl vees 
pay Che contract 
effect at the 
had engaged in a 


strikes for a few 


was time of the 


yees 


empl 


series hours 
several weeks. The holiday 


almost daily for 


pay clause in the contract required that, to 


be eligible for such must 


pay, employees 


ntinuous 


dor three months 


pertorn 


prior to the holida found that, 


since “continuous service equivalent 


of “uninterrupted employment,” the condi 
tion precedent to entitlement to holiday pay 


satisfied Pay tor t] 


vas 


there lore, duc the empl rvees 


The Appellate Division 

sey Superior Court reverses 
(24 ] { 68,071 (1953)) The re 
viewing that the 
“continuous 
contract tor the pre 


1 the decision 


ABOR (ASES 


court said employees had 


not performed service” within 


the 
scribed three-month period 
“It would 


‘continuous 


meaning of the 


evident that the phrase 


embrace the 


seem 
service’ would 
rupted employ 


there 


idea of continuous or unintet 
without employment 


that 


ment because 


could be no service, but continuous 


does not necessarily embrace 


employment 
the idea of 
ployees might be out on 


continuous service because em 


strike tor periods 


still 


although 


of days, weeks or months and retain 


the 
the strike 


status of employees during 


period they render no service 


whatever.’ 
arbitration cas« 
New 
bulwark the 


that is 


Returning to. thi 


moment, the result of the Jers« 


pute 
reached by the 
it entitled to 


would appear to result 


arbitrator strikers 
are m pay for holidays oc 


strike Phe 


course, 


curring during the differing 


situations, of raise consider 


whether the 


factual 
able doubt as to arbitrator 
would have 

had cited the 


ruling that the dispute was 


strengthened his opinion if he 


court case in support of his 


not arbitrable 


event the problem taced by the 


In any 


arbitrator was an unusually difficult one to 


decide 
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What Is a Leader? 

Executive Leadership 
per & Brothers, 49 East 
York 16, New York. 1953 

This book is a 
executive. It portrays the 
that this 
and describes the effects this leader has on 


Chris Argyris. Har- 
33rd Street, New 
139 pages. $2.50. 


small case study of one 
characteristics 
leader 


distinguish executive as a 


20 supervisors. 


The leader 


tactics are analyzed had taken over a plant 


who is described and 


at a time when it was being operated in 
efficiently, when it 
when most of the supervisors were relatively 
inexperienced He provided the leadership 
necessary to pull the plant out of the red 


and put it firmly in the black 


was losing money and 


T-H Ends an Era 


American Labor from 
version Joel Seidman 
Chicago Press, 5750 Ellis 
Illinois. 1953 


World 


Defense to Recon 
The University 
Avenue, Chicago 3/, 


307 pages $5 50. 


War II marked a turning point 
in the labor movement in the United States 
At the Pearl 
still in the process of winning their place 
life; then the and the 
boosted the labor 
members 


time of Harbor unions were 


iy American war 
reconversion organized 
movement with millions of new 
But errors committed by unions feeling this 
new-found strength helped form the climate 
of opinion that produced the Taft-Hartley 


Act, Author Joel Seidman 

from Defense to Recon 
wartime no-strike agre¢ 
followed bv 


according to 


Labor 


version details how 


American 


controls were 
and the 
These factors, 


ments and wage 


economic dislocations wage-price 


spiral at the end of hostilities 
plus the underlying mood of labor and man 
widespread hopes 


agement, disappointed 
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whose 


that wartime harmony presaged an era of 
industrial peace 

Joel Seidman 
the NLRB during the 


labor ind 


was a field examiner wit! 


War, investigating 
untall cases He 


joined the social science faculty of the Uni 


representation 


versity of Chicago in 1947 


“It was the feeling I had that the Taft 
Hartley Act marked the end of a dramatic 
era that caused me to commence the work,” 
he said 

Hart i can 
mnflicts 


unions 


The roots of the Taft 
be found in the industrial relations « 
and the 
during the war reconversion 
Mr. Seidman But the act 
that Congress was interested less in curbing 


controversial practices ot 


and periods, 


wrote. indicates 


union abuses than in using them as an 


excuse for weakening the organized labo1 
movement, he added 


“Congress lost an opportunity to con 


tribute to sound labor relations and indus 


trial peace by its failure to encourage union 
growth and collective bargaining while curb 
ing the exercise of arbitrary union power,” 
“The losers were not likely 
leaders of the John L 
helped form the cli 
laft-Hartley 
real losers, 


the author said 
to be labor 


type, 


Lewis 
behavior 
which the 

The 
more likely, would prove to be 
the small, struggling 
still 


path to successiul or 


whose 


mate Of Opinion in 


Sct was possible 


those least 


able to withstand loss 


and the millions of workers 


, 1 
l WhOS¢ 


unorganized, 


UNIONS 


ganization and economic gain now became 


more difficult.” 


Personnel Policies 
The Personnel Administrator at the Cross 
Personnel Series No. 153. American 
Association, 330 West 42nd 
York 36, New York. 1953. 54 


roads 
Management 
Street, New 

$1.25 


pages 
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i: ssential it Effective Personnel Admints Tramimng Managers for aders Robert 
tration. Personnel Series No, 154 \meri lannenbaum, Verne Kallejian and Irving 
can Management Association, 330 West 42nd R. Weschle Reprint No. 35 Institut 
Street, New York 36, New York. 1953. 51 of Industrial Relations, University of Cali 
pages. $1.25 fornia, Los Angeles 24, California 1953 


The role of company personnel adminis S pages 


trator is expanding rapidly into one of the Phe interpersonal lations between 


most vital, challenging positions in modern periors and subordinates u 


industry, according to papers published in criteria for evaluating good leaders! 
these two AMA pamphlets analvzed in these three pamphlets 
\ panel discussion evaluating present day by UCLA’s Institute of Industria 
ie] policies is included in Essentials s metric Chor 


tive Personnel Administration Phe completed under a gi from ti Office 


details a technique cle 


} 


articipants—four from Pitney-Bowes, of Naval Resear« 


I 
Inc., and four from the RCA Victor Division  yeloped to identify several types of inter 
of the Radio Corporation of America—relate personal activities and to establish indices 
the Ir experiences in personnel problems and ror measuring organizatih nal etlectiveness 


otter proposals for more effective employ rhe oth two pampl lets. less technical 
ment practices 


in their approach to supervisor-subordinat: 
John J. Dillon, regional educational dire¢ relations, are reprints of articles from the 


tor of the UAW-CIO, New York, advocates Pu Person Review and from Personne! 


a guaranteed annual wage as a booster for mavazine 


} ono "“ESSI0O 1 liscussiol 
an economic rece nina panel aiscu n All pared by mem 


three studies were pre] 


on “Dynamics of Present-Day Labor” in 
cluded in The Personnel Administrator at the 
Crossroads. Such a wage policy would keep 


bers ) the Human Relations Research 
Gsroup of the Institute of Industrial Re 


’ lations 
up workers’ purchasing power, prevent a 


drop in sales and consequently prevent 





a drop in production and a layoff of workers, 


he ae But his comembet on hie panel, ARTICLES 


Campbell W. Elhott, director of industrial 
relations for the Minneapolis-Moline Com 
pany, proposes reduced consumer prices as State-Federal Jurisdiction ... When 





a “more direct” antirecession measure. Lower United States Supreme Court decide: 
prices can be achieved through a “minimum” Garner case last December 

return to company shareholders and a de a series | 

creased wage to workers, he claims f states’ rights hat reverber: 

to the White House—President 


‘ 


Four papers on personnel administration 
Vel expressed inferential concer 


also are included in The Personnel Adminis 
trator at the Crossroad All matertal in the decision in his Taft-Hartley messas 
publications was presented at the Fall Per Congress lo students of constitutional 
sonnel Conterence of the American Manage | and the conflict of laws tl decision 


ment Association, held September 28-30, 1953 
at the Hotel Statler in New York Cit 


Human Relations in Industry gislation. This doctrine has been 


ast since 1824 when Gibbons 7 


The Impact of Interpersonal Relations 
Ratings of Performance Verne Kallejian, 
Paula Brown and Irving R. Weschler Re 
print No. 33. Institute of Industrial Rela 
tions, University of California, Los Angeles 


24, California 1953. 6 pages 


Soctometr Ch and (Jrgan ittona 
veness: A Multi-Relational . 
, , 


Massarik, Robert Tannenbaum, Murray factor in prohibiting a local chancellor 


pPproach management 


and Irving R. Weschlet Reprint njoint organizational picketing 
Institute of Industrial Relations, hough peaceful, allegedly 
of California, Los Angeles 24, ] 


alifornia. 1953. 30 pages 


Books .. . Articles 





“One of its defects may be, however, its all 
pervasive aspect with governmental and 
bureaucratic interference in what labor and 
management have hitherto worked out be 
tween themselves.” 

There is a have-your-cake-and-eat-it-too 
aspect to complaints of this type. Those 
who favored the Congress’s outlawing of 
certain types of union conduct now regret 
that they went so far. In judging the 
Garner opinion, there is a tendency to forget 
that the United States Supreme Court 
affirmed the Pennsylvania Supreme Court's 
finding that the state law must yield to its 
federal counterpart.—Arensberg, “States 
Rights and ‘Taft-Hartley,” University of 
Pittsburgh Law Review, Winter, 1954. 


South of the Border . . . Professor Joseph 
M. Cormack of the College of William and 
Mary knows his Mexican labor law, and 
he has laid it out simply and completely in 
this two-part article for those who want 
a concise survey of the field without wading 
through distracting detail. 

The study points out the surprising 
parallel between labor law in the United 
States and Mexico, and it underscores those 
areas in which the widest differences exist 
As a point of reference, the article uses the 
famous Article 123 of the Constitution of 
1917 which contains labor’s bill of rights 
Unfortunately (or fortunately, depending 
upon one’s point of view), like other high- 
sounding constitutional language in Latin 
America, the provisions of Article 123 are 
not self-executing, and many of them have 


no existence outside of the document 
Among these are the directives that “the 
workman shall have the right to participate 
in the profits,” and that workers discharged 
“without proper cause or for having joined 
a union or for having taken part in a lawful 
strike’ can demand reinstatement The 
author believes, however, that worker pres 
sure will eventually force recognition of 
these provisions.—Cormack, “Operation of 
the Mexican Labor Law,” Southwestern Lau 


Journal, Summer, 1953, and Fall, 1953 


section 


The People v. Boycotts 
8(b)(4)(A) of the federal 
hibits some secondary boycotts 


labor law pro 
President 
EKisenhower’s message to Congress on Taft 
Hartley asked that two types of secondary 
boycott—those against employers handling 
struck employers, 
employers engaged on 


work “farmed out” by 


and those against 
construction projects with struck employers 
be removed from the section’s proscription 
This article disagrees with the President 
that 
to outlaw 


The paper is more 


Congress should 
type 


Its authors 
broaden 8(b)(4)(A) 
of secondary boycott 
than a simple stating of a point of view 
It carefully weighs the advantages which 
unions derive from secondary boycotts 
against the cost to the public weal and con 
that boycotts are too costly 
to society to be _ tolerated.—Lloyd 
Wessel, “Public Policy and Secondary Boy 
cotts,” University of Cincinnati Law Review, 


No. 1, 1954. 


pré pose 


every 


cludes such 


and 





AN AMENDMENT TO TAFT-HARTLEY: A REJECTION OF RACIAL 
DISCRIMINATION—Continued from page 336 





comes from giving a meaning to racial facts 
which is not justified, 

The law may be used to divide people in 
legitimate ways, and such laws are upheld 
when the classifications are reasonable. We 
then get down to a question of whether 
classifications on the basis of race are rea- 
sonable. The Supreme Court has said no. 
‘The executive has said no. Congress has 
said little, but its relative silence has had 
the operative effect of giving legal support 
to private classifications which Congress 
itself could not make. Until Congress adds 
its voice to the declarations against discrimina- 
tion, we do not speak as a country united. 

” Sec, 1(b), LMRA 

” Davis article cited at footnote 32, at pp. 102 
161. 
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The remarkable thing is that the right 
words have already been used and it re- 
mains only to make it clear that they apply 
to equal job opportunities: 


“Induscrial strife... can be avoided o1 
substantially minimized if employers, em 
ployees and labor organizations each recog 
nize under law one another’s legitimate rights 


4 


in their relations with each other 


“at some time federal 


must be 
+9 40 


It has been said that 


policy [against discrimination] 
rooted in a legislative declaration 
Time has a way of 


[The End] 


It can 
hardly be too soon 
running out 
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and ENACTMENTS 








Senate Committee Reports 
on Taft-Hartley Changes 


The United States Senate Committee on 
Labor and Public Welfare has at last (April 
15) issued its report on how the Taft-Hart- 
ley Act should be amended. As to subject 
matter, the bill (to accompany S. 2650, as 
amended) follows the recommendations made 
to the Congress by President 
on January 11, with two exceptions—it 
contains no strike vote provision, and does 


Eisenhower 


not change the present checkoff provision 
Within the various subjects covered, the 
bill contains that is, the 
committee included provisions not asked for 
by the President. 


some surprises, 


The committee has 13 members, including 
seven Republicans and six Democrats. The 
bill was reported out by a vote of 7 to 6. 
The majority report contains four “supple 
Republicans, which 

of the report 
that he 
accordance 


views,” all by 
teatures 
indicated 


mental 
object to 
Chairman Smith 
a strike vote provision in 
the President’s recommendation and would 
amendment if introduced 
Senator Cooper 


certain 
wanted 
with 


support such an 
on the floor of the Senate 
said he would reserve his right to vote on 
the Senate floor on the amendments dealing 
with secondary boycotts, free speech and 
federal-state jurisdiction. Senator Upton ex 
pressed disapproval of the free speech and 
secondary boycott amendments, indicating 
that he preferred these amendments to be 
in the form originally proposed by Chair 
man Smith in S. 2650 

The chief dissenter from the 
report was Senator Goldwater. He 
lengthy exception to the majority views on 
federal-state jurisdiction, free and 
secondary boycotts. 


majority 
took 


speec h 


The “surprises” referred to above include 
the language of the new free speech section 
which, in addition to forbidding the NLRB 
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election because of a non 
(as expected), includes 


and 


to set aside an 
coercive statement 
authority for the 
give weight to the 
a statement is made in determining whether 
it is coercive. Another unexpected recom 
mendation would give priority to Board 
processing of charges of unlawful refusal to 
bargain on the part of employers 


consider 
in which 


Board to 
‘circumstances” 


The committee’s analysis of the amendments 


contained in the majority report follows 


Title 1—Amendments of National Labor Rela 
tions Act 


[Section 1 of Amending Bill] 


Section 2(13): The definition of “agency” 


is revised to make it plain that the common 
law rules of agency are to be applied and 
that a 


for the acts of any individual member of the 


union is not to be held responsible 


union solely because of such membership 


[Section 2 of Amending Bill] 
6(b)(1) This 
writes into the statute the 
authority which the Board is now exercising 
to refuse to assert its jurisdiction in cases 
where the effect on 
remote or insubstantial 
Section 6(b)(2) his 
designed to permit the courts or the appro 
State or Territory to 


classes ol ove! 


new 
discretionary 


Section paragraph 


interstate commerce is 


new provision 1s 


priate agencies of any 
deal 


which the 


cases ofr cases 
Board, in the 


upon it by 


with 
exercise of the 
discretion conterred section 6 
(b)(1), refuses to assert jurisdiction, Thus, 
for example, if the Board establishes a 
policy that it will not assert jurisdiction im 
any case where the employer's dollar vol 
ume of business in interstate commerce falls 
below a stated figure, the States and Terri 
tories are authorized to deal with any case 
within the class excluded by the 
without waiting tor the 


to assert jurisdiction in the partic- 
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falling 
Board 


Board iv 


decline 





ular case coming before the State or Ter- 
ritorial court or agency. 

This amendment is not intended to diminish 
in any way the authority of the States to 
exercise their traditional police powers. 


[Section 3 of Amending Bill] 
Section 7: This 
ployees the right to engage or refrain from 
engaging in certain activities subject to the 


section guarantees em- 


requirement that, as a condition of employ- 
ment, they must join a labor union under 
a lawful union security agreement entered 
into pursuant to section 8(a)(3) of the act. 
The committee approved an amendment to 
section 7 to make it clear that this require- 
ment to join a union as a condition of em 
ployment applies under agreements so 
providing, entered into pursuant to the new 
subsection 8(e), infra, as well. 


[Section 4 of Amending Bill] 
Section 8(b)(4)(A): 
the existing provision 
boycotts refers specifically to “primary” and 
“secondary” employers, terms which do not 
appear in the present law. The “primary’ 
employer is the employer with whom the 
union has a dispute; the “secondary” em- 
ployer is the employer who is not a party 
to or concerned with such dispute but 
against whom the disputing union neverthe- 
less seeks to apply pressure in an effort to 
cause him to economic relations 
with the “primary employer.” 


This amendment to 


banning secondary 


sever his 


The new provision relaxes the secondary 
boycott ban in three respects: 

(1) It makes it lawful for a 
volved in a labor dispute with a “primary 
employer” engaged in performing work on 
economic 
other 


union in- 


a construction project, to bring 
pressure any or all of the 
employers, i. e., “secondary” employers, 
who are also engaged in performing work 
on the same project at the actual site there- 
of, even where an object of such pressure 
is to bring about a severance of the eco- 
nomic relations between the “primary” and 
the “secondary” employers. As a condition 
of the engaging in such activity, 
the dispute the union and the 
primary employer must be one which it 
would not be unlawful, either as to objec- 
tives or methods, for the union to pursue 
against the primary employer alone, no: 
may the union, in engaging in the dispute, 
violate an existing collective-bargaining agree- 
ment between it and the “primary” employer. 

The terms ‘ 
“similar undertaking” as used in this amend- 
ment refer to projects or undertakings which 
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against 


union’s 
between 


‘construction project” and 


constitute “construction work” as that term 


is used in the new subsection 8(e), infra. 
(2) It makes it lawful for a union en- 
gaged in a strike against “primary” em 
ployer to exert economic pressure against 
a “secondary” employer where an object 
of such pressure is to bring about a sever- 
ance of the economic relations between the 
“primary” and “secondary” employers under 
the following circumstances: The primary 
employer, unable or unwilling, because of a 
strike, to secure performance on his own 


premises and under his own direction, of 
the work which would normally be per- 
formed by his striking employees, by con- 
tract or agreement, “farms out” such work 
for performance by another employer, i. e., 
“secondary” employer, who does not 


by a 
normally perform such work for the “pri- 


In addition, the strike 


’ employer must be 


mary” employer. 
against the “primary’ 
one which would be lawful, both as to ob- 
jectives and methods, if the “primary” em 
ployer alone were involved. 

(3) Where a “secondary” employer agrees 
or contracts to perform for the account of 
another employer, i. e., a “primary” em 
ployer, certain work normally performed by 
the employees of the primary employer, 
the “primary” employer has an obligation, 
under the law, to with the 
nized bargaining representative of his em 
such 


bargain recog 


request, concerning 
transfer of work. Failure or 
bargain constitutes an unfair labor practice 
In that event, this amendment would mak« 
it lawful for such bargaining representative 
pressure against the 


ployees, at its 
refusal to so 


to exert economic 
“secondary” employer to whom the work 
is transferred, even where an object of such 
bring about 
relations between the “pri 


pressure is to a severance ol 
the economic 
mary” “secondary” 


and employers. 


[Section 5 of Amending Bill] 


Section 8(b)(5): This section makes it an 
unfair labor practice for a union which is 
aA party to a union-security agreement au 
thorized under 8(a)(3) to require 
payment of an excessive or discriminatory 
initiation fee. The amendment 
extends this prohibition to unions which are 
parties to agreements entered into pursuant 
to the proposed new subsection 8(e), infra 


section 


proposed 


[Section 6 of Amending Bill] 
8(c): This 
“free-speech” provision of the 


Section amendment would 
modify the 
present law in the following respects: (1) 
It would specifically forbid the Board to set 


aside a representation election because of 
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any statement of views or argument which 
did not contain an express or implied threat 
benefit; (2) in determining 
whether a statement did contain a threat 
or offer of benefit, the would be 
authorized to consider and give weight to 
all the circumstances under which it was 
made; and (3) the Board would not be 
precluded from considering as evidence of 
an unfair labor practice, any otherwise privi- 
leged statement, that is, one which does not 
itself contain any express or implied threat 
or offer of benefit. 


or offer of 


Joard 


The proposed amendment is substantially 
identical with that passed by the Senate 
in 1947 as part of S. 1126 which emerged 
conference as 8(c) of the 


from section 


present act. 
[Section 7 of Amending Bill] 


This amendment would re 
bargaining 


Section 8(d): 
lieve any party to a 
agreement running for a fixed period from 
the legal obligation to discuss any change 
or modification in the terms and conditions 
of employment, whether or not such terms 
provided for 


collective 


and conditions are expressly 
in the contract. 
This freedom 
bargain applies only to proposed modifica 
tions or changes in the terms and condi 
tions of employment which are to become 
effective before the contract expires; it does 
not relieve either party from the obligation 
to bargain concerning terms and conditions 
of employment to become effective after the 
contract’s expiration, or which the contract, 


from the obligation to 


by its own provisions, permits to be reop 
ened prior to such expiration 


[Section 8 of Amending Bill] 


Section 8(e): This new subsection makes 
it initially lawful for both the employer and 
the union to enter into a collective bargain- 
ing agreement providing for exclusive recog 
nition of the contracting union even though 
the union is not the representative of a 
majority of the employees in an appropriace 
unit at the time the agreement is signed 
and requiring, as a condition of employment, 
membership in the contracting union after 
the 7th day following the beginning of such 
employment or the effective date of the 
contract, whichever occurs later. The amend- 
ment is not intended to preclude the signing 
of contracts which involve only one of 
these special features rather than both. 

The amendment applies only to employers 
primarily engaged in the construction, en 
tertainment and casual employment indus 
their employees who perform 


tries and 
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character customary to those 


an employer whose oper 


work of a 
industries. Thus, 
ations are predominantly and primarily but 
building 


the propose d 


exclusively those of a con 


would 


not 
be covered by 
provision but not with 
his employees who are performing work in 
unrelated to the 


tractor 


respect to those ot 


an operation outside or 


construction industry 


The committee has not attempted to pro 


vide a definition of “construction industry” 


work” or of “entertain 


“entertainment 


and “construction 


ment work” 


industry” or 
amendment. The administra 
Act and the regula 
(16 F. R 


operations ol 


as used in the 
tion of the Davis-Bacon 
tions promulgated thereunder 
4430) as well as the 
the Construction Industry 
the Wage Stabilization 

Wage Regulation 12, 16 F 
guidance 


recent 
Commission ot 
Board (General 
R. 6640) should 
in determining 
“construction 


prov ide ade quate 


the applicability of the terms 


industry” and “construction work.” 


The committee found no similar guide to 


determining the applicability of 


industry’ 


aid it in 
the 
“entertainment 
the 
industries as the 
relief to be 


“entertainment ’ and 
work.” 


clearly 


terms 
Testimony before 
that 
industry 
by this 


amendment, particularly in connection with 


committee indicated such 
motion-picture 
needed the provided 
the employment of so-called “movie extras,” 
intermittently and then 


Insotar 


actors who work 


only for a few days at a time 


as employment in the entertainment industry 


is permanent, this section shall not apply 
The amendment is limited to employers 

specified In 

only to 


“primarily” engaged in the 
dustries. It is intended to apply 
those employers who [are] engaged in such 
industries as an integral and predominant 
total operations rather than 
whom such undertakings are 
part ol 


part of their 


to those with 


only incidental to or a minor such 


total operations 
the requirements of 
must 


In order to meet 
the amendment, a 
be free from the 
ance or company domination and must have 
received from the Board of com 
pliance with the filing and non-Communist 
requirements of section 9(f), (g), 
the time the agree 
within the 12 months 


contracting union 


taint of company assist 


notice 


affidavit 


and (h) of the act at 


ment was executed or 


preceding such execution 


The execution of an agreement pursuant 


to this amendment does not, if all the con 


ditions have been met, constitute an unfair 


labor practice within the meaning of sec 


Ria) intended 
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tion and (b) only: it is not 





to supersede the authority of the States, 
granted by section 14(b), to prohibit any or 
all forms of compulsory unionism. More- 
over, the limitations on union security agree- 
ments or arrangements which are contained 
in the final proviso to section 8(a)(3) are 
applicable to these agreements, as are all 
the procedures for certification, decertifica- 
tion, and union-security deauthorization elec 
tions provided in section 9. And finally, the 
Board may not refuse to entertain or process 
a petition, or decline to order an election 
under any of the provisions of section 9 be- 
cause of the existence of an unexpired agree- 
ment entered into pursuant to this amendment 


[Section 9 of Amending Bill] 

Section 9(c)(3): A new proviso is added 
to this section which prohibits the Board 
(1) from’ entertaining a representation peti- 
tion filed by an employer during the first 
year of a strike unless the Board deter- 
mines that the strike has ended sooner; ot 
(2) from entertaining a representation peti 
tion seeking certification or decertification 
filed by any person other than the employer 
or the striking union during the first 6 
months of a strike unless the Board deter- 
mines that the strike has ended sooner. 
This amendment is not applicable to a 
strike for recognition. 


[Section 10 of Amending Bill] 
Section 9(e)(1): This amendment makes 
the procedure for the holding of a deau- 
thorization election with respect to union 
security agreements applicable to contracts 
executed pursuant to the new subsection 
8(e), supra. 


[Section 11 of Amending Bill] 
Section 9(f)(A)(6): This 
repealed but unions are still required to file 
the reports containing the information set 
forth in paragraphs (1) through (5) of 
section 9(f)(A). This eliminates duplica- 
tion in the filing of organizational 
data which the act now requires. 


provision is 


union 


[Section 12 of Amending Bill] 
Section 9(h)(2): A subsection is 
added which imposes on employers the 
same obligation to file non-Communist affida- 
vits which is imposed on unions by section 
9(h) of the law as now written. 


new 


[Section 13 of Amending Bill] 
Section 10(b): This adds a new proviso 
which requires the Board to give priority 
of investigation over all other unfair labor 
practice charges filed in the same office, 
to charges alleging refusals by employers 
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to bargain in violation of section 8(a)(5) 
and engaging in secondary boycott activities 
by unions in violation of section &(b)(4) 
(A), (B), and (C). 


[Section 14 of Amending Bill] 


Section 10(j): This adds a new proviso 
to the provision which authorizes the Board, 
in its discretion, to seek an injunction in 
connection with the issuance of a complaint 
alleging the commission of any unfair labor 
practice. The new proviso authorizes the 
Federal Mediation and Conciliation Serv- 
ice, in its discretion, when such an injunc- 
tion has been granted in any case involving 
a union and employer who stand in a col- 
lective bargaining relationship with each 
other, to proffer its services to help the 
parties settle the dispute. 


{Section 15 of Amending Bill] 


which re- 
injunction 


Section 10(1): This section, 
quires the Board to seek an 
whenever a complaint is issued alleging a 
violation of the secondary boycott ban con- 
tained in section 8(b)(4)(A), (B), and (C), 
is repealed. 


[Section 16 of Amending Bill] 


Section 14(c): This new subsection would 
permit the States and Territories to enact 
or enforce their own laws for dealing with 
emergencies which arise out of labor dis- 
with labor disputes which occut 
situation 


putes, or 
during 
becomes or threatens to become a clear and 
present danger to the health or safety ol 
the people of the State or Territory. How 
ever, such State or Territorial action is pre 
part of a 
which 


emergencies, where the 


cluded where the emergency is 
national emergency with 
the Federal Government is actually in the 
process of utilizing the national emergency 
procedures set forth in sections 206 through 
210 of-title Il of the Labor Management 
Relations Act of 1947. 

The right of a State or Territory to act 
amendment is 


respect to 


pursuant to the proposed 
limited to emergencies in which the danger 
to the health or safety of the people of the 
State or Territory is unmistakably plain 
and immediate rather than merely possible 
The amendment is 
way the 


or eventually probable. 
not designed to diminish in 
traditional police powers of the States, but 


any 


rather to supplement those powers to per- 
mit the States and Territories to act in the 
emergency situations described above even 
with respect to enterprises where the rule 
of Federal preemption would normally apply 
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Title II 
[Sections 17, 18 and 19 of Amending Bill] 


Section 209: Under the law as presently 
written, the Attorney General is required 
to seek a discharge of an injunction granted 
under the national emergency provisions 
not more than 80 days after the issuance 
of such injunction, In order to retain this 
maximum period without extension while 
giving the board of inquiry sufficient time 
in which to reconyene and make recom 
mendations for the settlement of the dispute 
if the President so directs, the committee 
approved an amendment to section 209(b) 
which would require the board of inquiry to 
make its second report to the President 40 days 
after the issuance of the injunction instead 
of the 60 days which the law now provides. 


National emergencies 


This means that when the National Labor 
Relations Board certifies to the Attorney 
General the results of the secret ballot 
among employees on the question of accept- 
ing the employer’s final offer, not more 
than 60 days will have elapsed since the 
issuance of the injunction. Section 210 would 
be amended to require the Attorney Gen 
eral to seek a discharge of the injunction 
on the 20th day following such certifica 
tion, thus leaving the 80-day injunction pe 
riod unchanged but furnishing the board ot 
inquiry thé last 20 days of the period in 
which to reconvene, consider the situation, 
and report its recommendations to the 
President if he so directs 


This procedure for reconvening the board 
of inquiry is set forth in the new subsec- 


approved by the committee. 
amendment, the President, in 
reconvene the board 


209(c), 
Under this 
his discretion, may 
of inquiry, and direct it to 
mendations for the settlement of the dispute 
lhe President may make these recommen 
dations public or not, as he sees fit, but in 
are not binding, in whole 


a 
tion, 


make recom- 


any event, they 
or in part, on the parties to the dispute. It 
the President decides to reconvene the 
board of inquiry pursuant to this amend 
ment, he shall do so upon the certification 
of the results of the last-offer ballot to the 
Attorney General, as the final step prior to 
the discharge of the injunction 

Title I1I—Suits by and against labor organ 
izations 

[Section 20 of Amending Bill] 

This section authorizes suits 
labor 


Section 301: 


in Federal courts by and against 


unions for breach of contracts. 
301(e) defines the term 


Subsection 


which “agent” is 


Labor Law in the Making 


term in exactly the 
term is defined in the 


revised to define the 
same manner as the 
amendment approved by the committee ot 
section 2(13) of the National Labor Rela- 
tions Act, supra 


[Section 21 of Amending Bill] 


Section 303(a): 
by the committee to this subsection makes 
thereof 
language 
suits 


The amendment approved 
meaning and 1s 
simplify the 
permits 


no change in the 
intended 
The 
for damages in Federal courts against labor 
unions engage which 1s 
described in language identical with that 
contained in section &8(b)(4) of the National 
Labor Relations Act, dealing with second 
ary boycotts and jurisdictional strikes. The 
amendment strikes out all of this identical 
and in thereof permits the 
suits for damages in Federal 
courts against labor unions which engage 
in conduct or activity defined as an unfair 
labor practice in section 8(b)(4) 


solely to 


section as now written 


which in conduct 


language lieu 


bringing of 


Title I1’—Creation of committee to 
study and report on problems af 
fecting friendly labor relations 


joml 
bast 


[Section 22(a) of Amending Bill] 


The provisions of this title are obsolet« 
having fallen into disuse several years ago 
The amendment 
repealing the entire title 


committee approved an 


Definitions, separa 


Title V 
bility 


[Section 22(b) of Amending Bill] 


The committee amendment makes no sub 
change in the this 
redesignates the title from 
IV, and renumbers the sec 

from 501, 502, 
and 403, 


saving provision, 


Stantive provisions oft 
title. It merely 
title V to title 
accordingly, 
and 503, to 
respectively 


sections 


401, 402, 


trons 


sections 


[Section 23 of Amending Bill] 


Note.—Section 23 of the bill provides that 
the amendments made by the bill shall take 
effect 60 days after the date of its enactment 


Both Houses Tackle Taft-Hartley Prob- 
lem.—Debate of the Smith bill 
on the floor of the Senate was s« heduled to 
April 26. The House Labor Com 
exper ted to have completed 


amended 


begin 
mittee was 
amendments to the 


House 


recess on 


its consideration of 
alter 


labor law soon resumption of 


business at the end of the Easter 


April 26 
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and Working People 








Meetings of Labor Men 


Special Conference on Collective Bargain- 
ing, American Management Association.— 
Contemporary union demands, wage settle 
ments and the strategy of labor are some 
of the subjects which will be discussed at 
the conference which will be held at New 
York’s Hotel Astor, June 7-8, 1954. 


Tenth Annual Conference, American 
Society of Training Directors.—The group 
confers May 5-7 at the Schroeder Hotel, 
Milwaukee, Wisconsin. Information is ob- 
tainable from Frank M. Beuder, publicity 
chairman, A. O. Smith Corporation, Mil- 
waukee. 

Southwest Area Conference, Texas Manu- 
facturers Association.—Industrial relations 
will be the subject of this conference to be 
held at the Rice Hotel in Houston, Texas, 
on May 7-8. 

Second Annual Management & Executive 
Development Institute, Xavier University.— 
The institute will be held this year from 
May 10 to May 21 at Xavier University’s 
campus, Cincinnati 7, Ohio. 

Annual Conference, Society for Personnel 
Administration.—The Statler Hotel in Wash- 
ington, D. C. has been chosen for this 
conference which will be held May 12-13. 
The group may be addressed at P. O. Box 
266, Washington 4, D. C. 

National Industrial Conference Board.— 
A general session of the board will be held 
at the Waldorf-Astoria Hotel in New York 
City on May 20-21. 

Fourteenth Workshop Conference, Mich- 
igan State College—The conference will be 
conducted by the Department of Business 
and Industry in the Union Building of the 
college, located at East Lansing, Michigan, 
on May 26. 
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Seventh Annual Conference on Aging, 
University of Michigan.—Dr. Wilma Dona- 
hue, chairman of the Division of Geron 
tology, will supervise this meeting at Ann 
Arbor, Michigan, June 28-30. 


President’s Conference on Occupational 
Safety.—A concerted, nation-wide effort to 
promote safety at the workplace by com- 
munity action will be launched in the con- 
ference at Constitution Hall on May 4-6 
Under Secretary of Labor Arthur Larson 
will preside, and Secretary of Labor James 
P, Mitchell will deliver an address. 


CIO National Full-Employment Confer- 
ence.—The CIO Executive Council has 
authorized this conference which will be 
held at the Washington Hotel, Washing- 
ton, D. C., May 11-12. CIO Vice-President 
Emil Rieve, head of the CIO’s Economic 
Policy Committee and president of the Tex- 
tile Workers Union, will be chairman of 
the conference. 

CIO Conventions.—May 3-7: 
Workers Union, Atlantic City, New Jersey; 
Packinghouse Workers Union, Civic Audi- 
torium, Sioux City, lowa. May 4-6: Trans- 
port Service Empioyees, Chicago, Illinois 
May 10-12: Playthings, Jewelry, Novelty 
Workers, McAlpin Hotel, New York City. 
May 10-14: Amalgamated Clothing Work- 
Convention Hall, Atlantic City, New 
May 17-22: MEBA, Hotel Clare- 
mont, Berkeley Springs, California. May 
24-27: Retail, Wholesale, Department Store 
Workers, Atlantic City, New Jersey. 


Textile 


ers, 


Jersey. 


Letters to the Editor 
Readers speak their minds on articles 
in recent issues. 


DEAR Sir: 
I have read the item by Professor Stein 
entitled “Arbitration and the NLRA” in the 
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March, 1954 issue, at page 163, and am arbitration pursuant to a contract, proceeds 


particularly interested in the statement that to court to enforce it, and is now charged 


the Labor Board “ought not” be ousted with a separate unfair labor practice viola 
from jurisdiction where an arbitration award tion because of (say) intimidation, flouting 


has been made in a matter susceptible of | Board processes, etc. Of course all other 


an untair labor practice charge. complaints must be eliminated so ; 
It has been my opinion that this was Just this situation before the Boar 
settled law, that the Board has so held in 


previous decisions, and that the several 


it is submitted, this would settle once and 


for all the exact status of arbitration clauses 


their eflect, and theu consequences 


Morris LD. Forkosch 


courts of appeals, with an assist by the 
Supreme Court which denied certiorari, 
have upheld this view. It may be that | Brooklyn, New York 
am mistaken, but the Walt Disney case {9 
Lapor Cases § 62,441, 146 F. (2d) 44 (CCA- DEAR Sik 

9, 1944) cert. den. 65 S. Ct. 1025] is legal In your April, 1954 issue, at page 254 of 
authority for this proposition an article entitled “Time Study and_ the 
this, the New York State NLRA,” the following paragraph contain 
ing a quotation trom the Otis levator case, 


102 NLRB 72 (1953), appears 


Apart from 
Labor Relations Board likewise so holds, 
and it is apparently the unanimous ruling 
in all labor relations boards “Where the union relies on the latter 

What is of interest, and something not method of collective bargaining control ove 
touched upon by Stein, is the effect of production standards, the rights of the union 
action by a union or employer which, upon to review original time-study data and to 
the happening of matters cognizable by the conduct its own time studies ‘in order in 
Board under a complaint case, demands  telligently to appraise the merits’ of em 


Secretary of Labor James P. Mitchell (seated) is shown with key members of the 
Department of Labor in the recent photograph above. They are (left to right): Assistant 
Secretary Harrison C. Hobart, Under Secretary Arthur Larson, Assistant Secretary Rocco 
C. Siciliano, Assistant Secretary J. Ernest Wilkins and Administrative Assistant Secretary 
James E. Dodson. Mr. Larson was recently nominated, approved by the Senate and 
sworn in as Mr. Mitchell's second in command. The 43-year-old Republican is dean 
of the University of Pittsburgh Law School. In 1952 his standard treatise, ‘The Law 
.of Workmen's Compensation,'’ was published. 
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grievances has also been clearly 


Soard.” 


ployee 
established by the 

I believe that a correction should be made 
in one of your future copies of the Lasor 
Law JouRNAL indicating that the language 
quoted in this article was the position taken 
by the union in a contested case heard 
before the NLRB, which was then appealed 
to the Second Circuit Court of Appeals, 
and the position indicated in the article 
was reversed. [NLRB v. Otis Elevator Com- 
pany, 24 Lapor Cases § 67,962 (CA-2, 1953).] 

It is true, as the article states, that time 
study viewed by the NLRB is as indicated; 
however, any of your readers relying on this 
position—and it is one of extreme contro 
versy at the present time—would be misled 
if they were to rely at all on this article 

In the opinion of the writer, the complete 
Otis Elevator Company case where the NLRB 
was reversed and where the use of a stop 
watch by the union as well as copies ot 
time study data distributed to the union 
was refused, is a much more monumental 
piece of labor relations news on time study 
since it completely reverses the reliability, 
in at least a large number of cases and 
contracts, that formerly could be placed 
upon the old NLRB positions in_ these 
matters. 

I am also of the opinion that a miscon- 
ception of fact could be construed from the 
fourth paragraph of the article, also on page 
254, which reads in part as follows: 

“In general, an employer may neither 
initiate nor abolish an incentive wage plan, 
nor make any changes in an established 
plan, without consulting the union and re- 
ceiving its consent. The Board’s prohibition 
of unilateral changes in an incentive wage 
plan over the objections of the union applies 
to changes in production standards as well 
as to changes in other aspects of the incen 
tive program which affect more directly the 
earnings opportunity of the workers.” 

I again agree that the NLRB has fre- 
quently so held as indicated in this article, 
but on still better authority (reviews, ap- 
peals and the resultant reversals by circuit 
courts) has indicated that under certain 
contract language, unilateral changes by 
the employer in production standards, even 
those affecting incentives, can be made— 
usually to deny the right to make such 
changes in production standards simply on 
the basis of the fact that production affects 
earnings and that an employer’s action 
unilaterally affects wages is prohibited— 
would solve no problem at all to thé benefit 
of either labor or management. 
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In a case which the writer recalls reading 
recently, a circuit court ruled that work 
standards could be changed even in an in- 
centive-payment job by unilateral action of 
the employer, where he had sufficient evi- 
dence that the contract called for a certain 
number of continuous hours of production 
at a normal work pace, excluding breaks, 
for the work day, and that such quantity of 
work was, by company-submitted time study 
proof, not actually being performed. 

If I remember the law in this case, the 
Soard was offset in its position based upon 
the fact that there were contradictory con- 
tractual obligations in the labor agreement 
between the parties, as indicated, and that 
the union did not profess to be able to 
dispute the time study data of the company 
per se but rather relied upon the right not 
to have the standards changed during the 
contract year without its approval. Had the 
circuit court not overruled the NLRB, an 
impossible condition of low-efficiency per- 
formance would have been required to be 
maintained for the remainder of the contract 
either simply because the task was improp- 
erly set or because the work speed or efficiency 
problems were not properly recognized at the 
time. of the contract writing. To use even 
harsher language, a fooled and tricked com- 
pany time study situation could be perpetuated 
in the form of at least an annual slow down- 
until contract reopening time—and this in spite 
of the fact that the union contract specifically 
called tor continuous performance of work 
for such and such a period of time at a 
normal work pace, etc., except for certain 
spelled-out break periods. 

A. T. Baum 
St. Paul, Minnesota 


New NLRB to Last Until 1960 


Even if the Democrats win the White 
House in 1956, Republican appointees 
will dominate the National Labor Rela- 
tions Board for three more years. 


When Member Albert C. Beeson recently 
took his seat on the National Labor Rela- 
tions Board, the tribunal acquired a ma- 
jorjty appointed by a Republican President 
for the first time since it was created by 
the Wagner Act in 1935. Because the Board 
chairman and members appointed by Presi- 
dent Eisenhower have changed certain doc- 
trines followed by their predecessors, the 
group as presently constituted has become 
known as the “new” Board. 

The normal term of an appointee is five 
vears. Terms are staggered, so that there 
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United Press Photo 


This is the first picture made of the United States Supreme Court since Earl 


Warren took office as Chief Justice. 


In the front row are (left to right) Felix Frank- 


furter, Hugo Black, Chief Justice Warren, Stanley Reed and William O. Douglas. In 
the back row: Tom Clark, Robert H. Jackson, Harold Burton and Sherman Minton. 





Future expira 
Decem 


is continuity of membership 
tion of terms is so fixed that after 
ber 16, 1957, all members will be Republican 
Administration lf President 
Eisenhower is 


appointees 
succeeded by 
Board will, of 
indefinitely But 
a Democrat, the 


the so-called new 
even 


Board 


continue mn once 
he ts succeeded by 
will have a majority appointed by President 
Eisenhower until December 16, 1959, and a 
chairman so appointed until August 27, 1960, 
that complete 
and that the Congress makes uo changes in 
the length of a term 


assuming terms are served 


Republican Administration appointees were 
able to 
in the 


achieve a majority relatively early 


Eisenhower Administration becaus« 
of two resignations—by Chairman Herzog 
and Member Styles. Normally, there would 
have been four appointees of former Presi 
dent Truman on the Board until December 


16, 1954, and three until August 27, 1955 

will expire as follows: Member 
Beeson, December 16, 1954; Chair 
August 27, 1955; Member 


lerms 
Albert ( 


man (suy 


Rank and File 


Farmer, 


a Republican, 


course, 


and with the 


Ivar H. Peterson, August 27, 1956; Member 

Abe Murdock, December 16, 1957; Member 

Philip Ray August 27, 1958 
Che 


Boar d, 


Rodger Ss, 


present General Counsel of — the 


Bott, is an appotmtee ol 
President His 
term will expire December 20, 1954, and lhe 


Adminis 


Presi 


C,eorge J 
former Pruman four-year 
will be succeeded by a Republican 
Thus, 
dent succeeds President Eisenhower, a General 
latter vill serve 
1958 


tration appointee if a Democrat 


Counsel appointed by the 
December 20, 


National 


referred to as 


with the Board until 


About the NLRB. Phe 


Board is 


Labor 
Relations generally 


a quasi-judicial body although technically 


it is an administrative agency It is no 
subject to political considerations, i 

than 
federal judges, 
immune from _ political 
take section 3(a) 
of the tederal labor law provides that mem 


Pre sident by 


more 


sotar as appointments are concerned, 


the federal judiciary Like 


its members are 


control] once they othce 


bers will be “appointed by the 


advice and consent of the 


Senate.” As mentioned above, each mem 


377 





ber serves five years, but the law provides 
that “any individual chosen to fill a vacancy 
shall be appointed only for the unexpired 
term of the member whom he shall suc- 
ceed.” The President designates one mem- 
ber as chairman. The last clause of 3(a) 
takes the members out of politics. It pro- 
vides: “Any member of the Board may b« 
removed by the President, upon notice and 
hearing, for neglect of duty or malfeasance 
in office, but for no other cause.” Members, 
therefore, do not serve at the pleasure of the 
President. 

Each member of the Board and the Gen- 
eral Counsel receives a salary of $15,000 a 
year. Each is eligible for reappointment. 
Each is forbidden to engage in any other 
“business, vocation, or employment.” 


Pensioners Must Pay Taxes 


Union journal decries revenue bureau 
imposition of taxes on ITU pensions. 


While our legislators are busy considering 
the probable effects of the new Internal 
Revenue Code on an already “nervous” 
economy, they are also undoubtedly giving 
consideration to additional measures which 
will bring about the coveted “balanced 
budget.” In an economy as intricate as 
ours, it is difficult at times to say whether 
these efforts will find resolution, finally, in 
a Herculean task or in Sisyphean labor. 

If the revenue revision bill is enacted, it 
is fairly certain that legislation, or “re- 
legislation,” along these lines will not stop 
here. There will remain many areas of 
revenue for which tax procedure will have 
to be revised to achieve conformity with 
the new basic structure. The problems of 
application to particular tax cases will be 
numerous, to say the least. 

A preview of things to come might be 
seen in a recent labor union publication 
which took issue with the Tax Ruling Divi- 
sion of the Department of Internal Revenue 
for taxing a heretofore untaxed pension 
plan. The Typographical Journal, published 
by the International Typographical Union, 
editorialized, in part, as follows: 

“Reversing a ruling that has been in effect 
since 1934, the Department of Internal Reve- 
nue has officially declared that I. T. U. 
[International ‘Typographical Union] mem- 
bers on the old age pension roll when com- 
puting Federal income taxes on 1954 income 
(payable in 1955) must include pension pay- 
ments received as taxable income. The pre- 
vious ruling, reaffirmed each year for 20 
years by the Department of Internal Reve- 
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nue, considered the I. I. U. old age pension 
fund as a charitable jund within the meaning 
of the Internal Revenue Act of 1934, and 
that payments from that fund need not be 
reported by the recipient as taxable income. 
The Internal Revenue Act of 1934 is still 
the basic law. Neither the basic act nor 
the structure of the old age pension fuud 
has changed. Only the sudden need for 
‘balancing the budget’ while the administra- 
tion proposes further tax concessions for the 
wealthy has changed. 

“The ruling follows: 

“Tt is further concluded that the pension 
payments paid to members constitute tax- 
able income to such members, attributable 
to his employment as a member of the 
Union and to his payment of the 
ments in previous years. 


assess- 


“ne 


To the extent inconsistent with the fore 
going, the rulings of November 5, 1935, and 
February 18, 1936, are hereby revoked.’ ” 


Union Loses McCarran Act Test 


Alien workers must be excluded before 
complaining of injury. 

The salmon canning business in Alaska 
is seasonal, and draws its workers in part 
from the West Coast of the continental 
United States. These men are union mem- 
bers who work under collective bargaining 
Some of them are aliens. 
the passage of the McCarran Act 
trolling immigration, the question arises as 
to whether these aliens are subject to exclu- 
To resolve 


agreements. Since 


con 


sion by immigration authorities 
this issue, the union involved went to court 
last year. Eventually, the case wound up 
in the United States Supreme Court 

On March 8, the Court dismissed the 
union’s complaint on the ground that it did 
not present a justifiable case or controversy. 
The Court that the was 
prematurely brought because, at the time 
the suit was filed, no alien union member 
had been excluded by immigration authorities 


reasoned action 


Mr. Justice Frankfurter wrote the opinion 
for the majority; Mr. Justice Black dis 
sented, with Mr. Justice Douglas concur- 
ring. After the suit was filed, the dissent 
pointed out, immigration authorities actually 
excluded certain alien union members who 
“are evidently about to be denied the right 
ever to return to their homes on grounds 
that could not have been legally applied 
to them had they stayed in California or 
Washington instead of going to Alaska to 
work for an important American industry.” 
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New Officials 


Gurske and Lodge chosen for Labor 

Department posts. 

Appointment of two new Department of 
Labor officials has been announced by Sec 
retary James P. Mitchell Paul E. Gurske 
is the new of the Bureau of Labor 
Standards George C. Lodge is As- 
Information Director of the 


director 
and 
sistant depart 
ment 

Mr. Gurske, former chairman of the Ore 
gon State Industrial Accident 
and president of the Oregon State Federa- 
AFL, was 


years. He 


Commission 
tion of Labor, a union business 
agent for 15 will the 
department’s programs on industrial safety 
the physically handi 


supervise 


and employment of 
capped, and direct the compilation of infor 
labor 
Con- 


Statistics on 


William L 


mation, legislation and 


standards He succeeds 
nolly. 

Mr. Lodge has 
At the time of his appointment 
he was State House reporter for the Boston 


Herald 


been a newspaperman 


since 1950 


Seek Job Stabilization Facts 


Department of Labor committee named 
to study employment situation. 


Developments in employment. stabiliza 


tion and related fields will be studied by a 
seven-member Department of Labor com 


mittee recently appointed by Secretary James 


P. Mitchell. In announcing the appoint 
ments on April 21, the Secretary emphasized 
that the department would not make any 
recommendations about employment sta 
bilization at 

The 
Ewan Clague, commissioner of the 
of Labor Statistics. Members include 


resentatives oft divisions of the 


present 

fact-finding committee is headed by 
Bureau 
rep 
various 
department 


Begin Labor Department Study 


Secretary of Labor Mitchell chooses 
five-man team to re-evaluate program. 
For the first time in the 4l-year history ol 
i Labor, 


the Department of a complete re 


evaluation of its activities, organization and 
effectiveness has been ordered by Secretary 


James P. Mit hell 


4 five-man team of consultants has been 
appointed by the Secretary to assist him in 
includes: Dean J. Douglas 
University; 


ol Labs Tr 


the survey It 
Brown of Princeton 
Ching, Washington industrial relations con 
sultant: Professor Eli Ginzberg of Columbia 
University; Chancellor Clark Kerr, Uni 
versity of California; and William T. Stead, 
Federal Re 


yrus 


former vice president of the 
serve Board, St Missouri 


Mr Mitchell 


; 


aims of the 


Louis, 
announced the following 
to clarify the ob 
jectives of the depart 
ment, and (2) to improve the operation and 


survey (1) 


every program ot 


co-ordination of department activities 
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labor or management.’ 
matter of 
to the 
draws labor 


into the political scene.” 


either 
the 
appointments 


ignored by 
Consequently, nominations 


and Board is another 


area which and management 
groups sharply 

Littl about the volume of 
work that has been created for the federal 
courts by the Wagener and Taft-Hartley 


Acts. Questions of constitutionality and Cor 


need be said 


gressional intent are present in sufficient quan 

‘An example of change in National Labor 
Relations Board policy during the Taft-Hartley 
period can be found in the successive modifica 
tions of the ‘‘captive audience’’ doctrine. The 
following Board decisions illustrate the chang- 
ing philosophy Hinde and Dauch Paper Com 
pany, 78 NLRB 488: Bonwit Teller, Inc., 96 
NLRB 608: and Livingston Shirt Corporation, 
107 NLRB 109. The decision in Clarke Brothers, 
Inc., 70 NLRB 802, shows the NLRB attitude 
during the Wagner Act period 

22 The controversy surrounding the recent ap- 
pointment of Mr. A. C. Beeson to the Board Is 
explained at least in part by his management 


Rank and File 


that started with 


23 


flood 
and Laughlin case 


tity to ensure that the 
the 

While 
from a 
of the Tatt 
public 


Jones will continue 


nothing but debate would result 


consideration of the contributions 


Hartley Act 
problems, there 


resolving 
little con 


ward 
can 


troversy concerning its effectiveness in mo 
, 


activity ot union and 


Che legislative, 


tivating politica 


management groups exec 


judicial branches of the govern 


utive and 
background One of the most blunt statements 
of the factors underlying the controversy was 
made by a business executive's newsletter. Mr 
3eeson, it was alleged, would line up with 
conservatives on the Board and work with them 
to shift the Board toward policies favorable to 
management “Report on The Business Out 
look,’’ January 7, 1954, p. 3. It is not at all 
unlikely that future labor-management conflict 
relative to collective bargaining law will center 
as much upon Board membership as upon the 
details of the law 

NLRB wv. Jones and Laughlin Steel Corpora 
tion, 1 LABOR CASES © 17.017, 301 U. S. 1 (1937) 
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ment will continue to feel the 
of these groups so long as the provisions 
of collective bargaining law can affect bar- 
gaining power as specifically and in as 
detailed a manner as the present law does 


If the aforedescribed thesis 
that the major result of a Taft-Hartley type 
of collective bargaining law is that of pro 
viding an additional situs for labor-manage- 
ment contentions—the remaining problem 
centers about the probability of a society 
extricating itself from the present morass in 
labor law and developing a labor policy con- 
sistent with the institutional facts of big 
business and big labor and addressed to a 
resolution of the public rather than the pri- 
vate concerns that flow from this relationship. 


pressures 


correct— 


is 


It seems clear that neither the details of 
Taft-Hartley nor the broad partisan conclu- 
sions to merits have aroused wide- 
spread public interest. Successive attempts 
by the political arms of the CIO and the 
AFL to build up the act as an election issue 
have met with notable lack of success 
In a period of rising money wage rates and 
considerable premium pay, many of the or- 
ganized rank and file were not aware of any 
disadvantages suffered under the provisions 
that is difficult to understand and 
pertinent insofar as 
is concerned. Some 
how 


as its 


a 


of a law 
oftentimes not visibly 
the individual worker 
question might also be 
sophisticated are the labor law insights of 
large numbers of the rank and file of man 


raised as to 


agement.” 

If large sections of the groups most closely 
affected by the present labor law are rela- 
tively unfamiliar and indifferent towards it, 
it is not surprising that a similar indiffer- 
ence exists among the remainder of the citi 
zenry despite the well-publicized aura of 
hostility that has surrounded the law since 
its passage. It not follow, however, 
that the labor law proodlem is nothing mors 
than the result of organized labor and man- 
agement efforts to aggrandize power. The 
problems that emerge from an “equality of 
bargaining power” situation do not define 
themselves but become apparent only when 
their potentialities as problems become ac- 
tualities or near actualities. Even then, the 
issues are beclouded by the corollary prob 


does 


* In 1953, some six years after the passage of 
the Taft-Hartley Act, a national news magazine 
directed in content and sentiment towards a 
businessman type of reader felt that it was 
worthwhile to devote five of its pages to an 
article entitled ‘‘What Is the Taft-Hartley Act? 
Everybody Talks About It, Few Understand It.’’ 
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lems of a complex economy and by the effec- 
tiveness with which private power blocs are 
able to identify the total welfare with the 
fortunes of the particular group. Both logic 
and accumulated evidence suggest, however, 
that the major societal problems of the union- 
management relationship in the future will 
result from the generalized consequences of 
both the disagreements and agreements of 
the parties. These consequences might be 
described specifically as the public emer- 
gency dispute and the over-all economic im- 
pact of key wage bargains. Both problems 
have been subjected to increasing study and 
some consideration of them is essential to 
an understanding of the present impasse in 


labor relations law. 


Public concern over the disruptive effects 
of emergency-type labor disputes is not new 
in the United States. Nor the fact of 
direct government intervention. In the Debs 
case, Justice Brewer wrote that “the strong 
arm of the national government may be put 


1s 


forth to brush away all obstructions to the 
freedom of interstate commerce.” * Theo- 
dore Roosevelt's action in the anthracite 
strike of 1902 is an early and dramatic exam- 
ple of presidential intercession. The proce- 
dures of the Railway Labor Act, and more 
recently, state laws providing for arbitration 
in utility disputes and prohibiting strikes by 
government employees are further examples 
of public concern with the effects of labor 
sensitive fireas. The 
Act, 
It 


and } 


disputes in especially 
emergency concept in the Taft-Hartley 
however, is of a different character is 
concerned with no specific dispute S 
aimed at no particular industry. These are 
the features which give it novelty—the gen 
eral concern with potential disputes. This is 
nothing more than an expression of fear that 
a big strike between a big union and a big 
(or strategically important) corporation or 
industry will have economic and other con- 
sequences that extend significantly beyond 
the immediate fortunes of the disputants 
The heavy degree of unionization in steel, 
automobiles, electrical manufacturing, trans 
portation, rubber, and other important in 
dustries creates the possibility of disputes 
that can disrupt an economy and curtail pro 
duction essential to defense purposes. Hence, 
it becomes necessary to develop public policy 
to deal with these potential disputes 


This article did not deal with the subtleties of 
the law but was rather an elementary explana- 


claiming 
See U. 8 
16, 1953, 


tion of provisions known to anyone 
the least familiarity with labor law. 
News and World Report, October 
pp. 78-84. 

23 In re Debs, 158 U 
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\ number of difficulties are apparent in 
this “new” concept of an emergency. As 
Dishman suggests, the idea of a single public 
is an abstraction.” There are, in fact, many 
publics capable of being affected in differ- 
ent degrees by any particular labor dispute; 
and there are few possibilities of protracted 
disputes that would not be regarded as an 
emergency by some section of the public 
The concept of an emergency in a macro- 
scopic economic sense is also less precise 
than might first appear. The usual general- 
ization is that emergency procedures should 
be instituted only when a strike threatens 
to cause a bona fide national emergency and 
not merely inconvenience. The point at which 
emergency, 
men 


an inconvenience becomes an 


however, is a question upon which 


might easily differ. Criteria have been sug- 
gested which involve a measurement of ac- 
tual loss in physical production not only in 
the struck industry but in other crucial in- 
dustries and services as well. On the basis 
of such criteria, it has been concluded that 
strikes in the 1937-1950 


The counter ar- 


none of the coal 
period was an emergency.” 
gument is that in at least three of the coal 
strikes during the period, only government 
intervention or threats of intervention ar- 
rested rapidly developing emergency situa 
tions.” Since a prolonged strike in any of a 
number of major industries has obvious 
emergency potentialities, the vague distinc 
tion between inconvenience and hardship as 
behavior becomes 


a guide to government 


meaningless 
Apart from the 

emergency disputes, there is the very prac 

do about them 


problem of identifying 


tical question of what to 
little 
Suggestions range 
mediation to various degrees of government 
The arguments made against 


Compulsory 


here is consensus of opinion here 


from more vigorous 
intervention 
“final 
arbitration or seizure procedures replace rather 


The 


give-and-take compromise, so 


solutions” are similar 
than encourage collective bargaining 
elements of 
essential to bargaining, disappear when the 
possibility of a successful appeal to a gov 
Lester, who 


ernment board is present.” 


would rely upon ad hoc treatment of emer 


in Emer- 
Science 


* R. B. Dishman, ‘‘Public Interest 
gency Disputes,’" American Political 
Review, December, 1951, p. 1101 

“7 Irving Bernstein and Hugh G. Lovell, ‘‘Are 
Coal Strikes National Emergencies?’ /ndus- 
trial and Labor Relations Review, April, 1953, 
pp. 352-367 

* Donald E. Cullen, ‘‘The Taft-Hartley Act in 
National Emergency Disputes Industrial and 
Labor Relations Review, October, 1953, p. 17 

* A good presentation of this argument is 
made by D. B. Straus in his article Laws 
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gency disputes, makes the following series 
(1) Since the handling of dis- 


of arguments: 
putes is an art, the executive should not be 


hamstrung by set procedures but should 
have alternatives and combinations of tech 
niques that can be adjusted to circumstances ; 
(2) executive flexibility risks to 


and labor and thus directs them 


enhances 
management 
from government and towards volun- 
tary settlements; and (3) ad ho 
not establish precedents for themselves 


away 
be yards do 


30 


More vigorous government intervention in 
major disputes may take many forms and 
each form has its share of proponents.” The 
fact that no proposal for intervention has 
carried the day in an intellectual 
probably due to the fact that even the most 
ingenious of procedures falls short of being 
The nature, 


sense 15S 


satisfactory as a general policy 
causes and attendant characteristics of emet 
too complex to be 


gency disputes are far 


satisfactorily resolved by formulae 


cases of mediation 
and com 


Between the limiting 
and conciliation on the one hand, 
seizure on the other, 
are those halfway that attempt 


more than persuasion but less than imposed 


pulsory arbitration or 
measures 
decisions Enforced cooling-off periods, 
temporary injunctions, and other pressures 
to force a continuation of bargaining are 
techniques that can be effective in 
not foolproot solutions 


specific 
cases but they are 
for a society that likes to believe that prob 
lems have answers 


A major policy difficulty results from the 
fact that there is no disputes procedure that 
can guarantee the termination of disputes 
without coming perilously close to violating 
involuntary servitude precepts It is al 
ways frustrating when the democrat 
situations that 
diminution of 


abs« lute 


proc 


into those cannot 
without 


Since 


ess runs 
drastic 
sort of 


be resolved 
democracy some 
prohibition of the right to strike is the only 
theoretical guarantee that major strikes will 
not occur, all other proposals involve some 
element of risk Ihe less faith that exists 
in labor and management as responsible 
‘ uneasiness in ac- 


parties, the greater the 


cepting the risk 


Won't Stop Strikes Harper’s Magazine, July 
1952, pp. 21-27 

*“R. A. Lester How to Handle Crippling 
Strikes," New Republic, June 16, 1952 

* For a listing and an analysis of these forms 
classified on the basis of the severity of the 
government intervention, see Orme W. Phelps, 
‘Public Policy in Labor Disputes,"’ Journal of 
Political Economy, June, 1947, pp. 193-198 





A second major problem emerging from 
an equal power status situation comes from 
the substantive character of wage and other 
compensation agreements in collective ne- 
gotiation. So much has already been credited 
to or against the Keynesian analysis, that 
some wariness must be exerted against the 
temptation to overuse it. Nevertheless, the 
problem have at least intel- 
lectual roots in Keynes’ General Theory. By 
stressing the improbability of labor as a whole 
being able to reduce real wage rates through 
revised money bargains with entrepreneurs, 
Keynes threw the spotlight on the income 
implications of wage bargains at the expense 
This together with 


does some 


of cost implications.” 
the savings and investment features of Keyne- 
sian economics could be developed into a 
justification for a union policy of resistance 
against wage cuts during depression and an 
aggressive wage attitude at other times. 
This is not meant to suggest that 
policy is what it is because of 
a book 1930's. The depres- 
sion bias in thought, however, 
did minimize the attention directed toward 


labor 
union wage 
written in the 
economic 


problems of collective wage determination 
in high or full employment periods. 

The that char- 
acterized the since VJ 
concern with the cost 
With high employment, 
wage could result in 
higher prices, unemployment, squeezed re- 
income recipients or 
The large 


inflationary 
American 
new 
as 


pressures 
economy 
day brought a 
aspects of wages. 
only 


rising levels 


turns for nonwage 
some combination of the three 
volume of wartime savings and expansion 
of the money supply after the war, elimi- 
nated, for the time being, the latter three 
possibilities. Wages, profits and the volume 
of employment, in fact, moved upward 
along with the price level. : 

Despite this prosperity, there has been 
increasing fear that a continuation of wage 


%? John Maynard Keynes, The General Theory 
of Employment, Interest, and Money (Har- 
court Brace Company, New York, 1936), Ch. 2 

“ The character of the concern with the 
income aspects of wages also changed. The 
earlier emphasis on the importance of maintain- 
ing effective demand switched to a concern over 
the inflationary effects of swollen incomes. 

“ Charles E. Lindblom, Unions and Capitalism 
(Yale University Press, New Haven, 1949). 

* Professor John Dunlop is among those who 
have taken strong issue with Lindblom, See 
Dunlop's review of Lindblom's book, American 
Economic Review, June, 1950, pp. 463-468. 

“J. M. Clark, “Criteria of Sound Wage Ad- 
justment with Emphasis on the Question of 
Inflationary Effects,"’ Ch. 1 in The Impact of 
the Union, edited by David M. Wright (Har- 
court Brace and Company, New York, 1951). 
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increases beyond the amounts warranted 
by productivity gains will result in danger- 
ous inflation and unemployment and will 
do widespread damage to the price system 
as an allocative mechanism. Lindblom has 
made what is probably the stongest and 
most systematic recent statement of this 
position.“ His that trade union 
wage behavior constantly pushing 
above competitive levels will inevitably 
destroy the free enterprise system and lead 
None of the 
employer 


thesis is 
wages 


to some type of syndicalism. 
restraints—competition, 
government regulation, 
responsible union leader 


possible 
resistance, indus- 
trial democracy 
ship—can be 


effective against the steady 


growth of union monopoly.” 

In a more tempered tone, Clark suggests 
that the fact of strong unions with monopo 
listic powers leads to three possible alter 
natives: wage-induced inflation, voluntary 
restraint, or compulsory control of wages 
and prices. Haberler, who feels that in 
flation has facilitated the growth of labor 
unions and at the same time has concealed 
the implications of that growth for em 
ployment policies, claims that union wage 
pressure and downward 
long run result in a 


policy—upward 
rigidity—will in the 
lower level of employment or a rising price 


level, or some combination of the two. 


These and similar conclusions have not 
gone unchallenged. Friedman, for instance, 
that the effect of union 
on wage rates has been much exaggerated.” 


His position is that unions, particularly the 


believes pressure 


large industrial unions, have received credit 
that 


absence of 


for wage increases would have o« 
curred in the 
Arguing along somewhat similar lines, Morton 
that the 


account for the 


unionization 


concludes wage-price spiral was 


not sufficient to postwar 
price changes.” 

Employ- 
work 


" Gottfried Haberler, ‘Wage Policy 
ment, and Economic Stability,’’ in the 
cited at footnote 36, Ch. 2, pp. 60, 61 

* Milton Friedman, ‘‘Some Comments on the 
Significance of Labor Unions for Economic 
Policy,"’ in the work cited at footnote 36, Ch. 10 

” Article cited at footnote 38, pp. 215-226 
Friedman does believe that craft unions and 
similar nonunion economic organizations such 
as the American Medical Association have been 
able to improve the economic returns of their 
memberships significantly. Such groups account 
for a relatively small percentage of the labor 
force, however He argues that the existence 
of unions in other areas such as automobiles 
and steel had the effect of making wages lower 
than they otherwise would have been in the 
1945-1949 period 

” Walter A. Morton 
Employment, and _ Inflation,’’ 
nomic Review, March, 1950, pp 


May, 1954 @ Labor Law Journal 


Full 
Eco- 


“Trade Unionism 
American 


13-39 





\ sophisticated government wage policy 
must depend upon an accurate diagnosis of 
the difficulty. If effective demand rather 
than collectively determined wages is the basic 
cause of inflationary distortions, the logical 
conclusion would be to attack the source 
rather than the peripheries of inflation. An 
regarding the conse- 
power leads 


opposite conclusion 
quences of union “monopoly” 
to policy suggestions ranging from what has 
been summarized as a mild stiffening of the 
Taft-Hartley Act“ to more drastic limita 
tions on the scope of union activity 


IV 


This brief survey of thought relative to 
emergency disputes and wage problems was 
included primarily to emphasize the char- 
acter of the difficulty in developing appro- 
priate government policy. The _ basic 
problem is no longer that of encouraging 
collective bargaining but 
with the resultants of a 
realignment in group power status. What 
policy is increasingly difficult to 
determine. The problems are subtle, often 
difficult without resort to the 
specialized jargon of the economist’s lexi 


or discouraging 
that of 


coping 
1s good 
to diagnose 
impossible to prescribe for pre 


unfortunately, no wonder 
field of industrial 


and 
There is, 
equivalent in the 


con, 
cisely 
drug 
relations 
The 


resolution of the problem is _ not 


facilitated by the existence of a Taft-Hart- 


ley Act. Possibly the major shortcoming 
of the Taft-Hartley Act in this 
that as an approach it has a 
difficult to 
of the people the act 
non-Communist 


respect 1s 
momentum 

For the 
majority serves the 
same function as a oath 
It creates a feeling of having done some 
thing about a problem 


which is decelerate 


along Taft-Hartley lines 


regulation of the minu 


Continuation 
means an increasing 
tiae of labor relations and intensified polli- 
tical action by labor and management interests 
This only lead to complicated legal 
instruments that shift 
as political climates change. To get out 
from under this development, there must be 
public acceptance of the fact that a funda 


can 


favors to ana fro 


*' See footnote 37 

# J. M. Clark, Alternative to Serfdom (Alfred 
A. Knopf, New York, 1950), Ch. 5 

“John K. Galbraith, American Capitalism 
(Houghton Mifflin Company, Boston 1952) 
This thesis minimizes the role of government 
only in its assumption that power creates its 
own restraints by spurring other groups into a 
behavioral response that if successful will have 
the effect of limiting the dimensions of the first 
power! However, since the possibilities of re 
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mental realignment of power necessitates a 
evolutionary approach that is as 
efficacious Che 


cautious 
much instructive as it is 


with the improbability 


necessity together 


of this change in direction is basically what 


collective 


is meant here by an impasse in 


bargaining law 


organized 
elsewhere in the 


T he issue of bloc Ss im 


power 
management and 
economy has brought 
proposals for dealing with the pathology 
f Although difficult to classify 


may be ordered 


labor, 


forth a variety of 


or power 


precisely, these roughly 
in terms of the degree of government regu 
lation involved 


At a 
policing, 
that grows directly with power accrual, and 
interests 


first level, there is a call for self 


a recognition of the responsibility 
a plea for recognition of social 
that transcend immediate group advantage 
essentially, J. M. Clark’s “Alter 
"© Galbraith’s hypothe- 
development of a 


Chis is, 
native to Serfdom 
sis that elicits the 
countervailing power capable of restraining 
and apparently being 
turn also minimizes the 
context of 


power 


the original 
restrained by it in 
government.* In the 


power 


role of 
suggestion of a 
sum- 


industrial relations, the 
role for government may be 
marized in Bell's call for the 
self-restraint by management, 
and 


lesser 
exercise of 
labor and 


orderly 
“4 


the existence of procedures 
more breathing space 

The pleas for a moderate degree of gov- 
in the labor 


sec ond 


ernment intervention manage 


constitute a group ol 
The 
as having the 
Taft-Hartley 
range there is 
disputes and the 


ment area 
range here might be de 
Wagner Act as one 
Act as the other 


most 


proposals.” 
S¢ ribed 
limit and the 
Within this 
of the public 
host of other corrective proposals that have 
Among liberal groups there is 
trying a “tighter 
conservatives 


room tor 


emergency 


been made 
considerable sentiment for 
Wagner Act” while 
phrase their proposals in terms of a 
Taft-Hartley Act.” 

Finally, there are those 
take the Taft-Hartley Act as a 
further restrictions upon union activity 


moderate 


“loose { 


that 
base for 


The 


positions 


preclude appeal to the govern- 
often take such a form, the 
another sense is not a 


sponse do not 
ment and, in fact 
role of government in 
minimal one 

“Daniel Bell, ‘‘Taft-Hartley 
After Fortune, July, 1952 

* Moderate is, of course, a loose expression, 
and few would admit to being immoderate 
The criterion used here is how much and what 
kind of government activity is involved 
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major and perennial proposition here is the 
ban on industry-wide bargaining. Compul- 
sory arbitration, although not necessarily 
proposed in antiunion terms, is sufficiently 
drastic as to be classified as another ex- 
tremist position. 

The thesis of this article which can now 
be made explicit is that a temporary respite 
in any ambitious development of govern- 
ment policy is called for at the present time. 
This is based upon the following conclusions 

(1) A continuation along Taft-Hartley 
lines can only lead to a mass of legalisms 
that will hinder honest bargaining and do 
little to resolve those situations where the 
inclination to bargain is absent. 

(2) No proposal yet forthcoming in the 
emergency dispute area is sufficiently without 
flaw to warrant confident reliance upon it. 

(3) The diagnosis of the economics of 
collective bargaining still lacks the precision 
essential to the development of effective 
wage and price policy. 

There are other considerations behind the 
these must be described at 
greater length. (1) Large scale collective 
bargaining has not had an opportunity 
to function within an environment that has 
faintly approached normality. Depression, 
World War II, postwar monetary malad- 


thesis, but 


justments, and the Korean war constituted 


an historical context for a major power 
readjustment that would not have occurred 
without friction even in a much quieter 
framework. Should these major 
upheavals continue with what now 
to be an expected regularity, labor relations 
will have to be treated as an issue sub- 
sidiary to a larger problem and by a variety 
of methods depending upon the nature of 
the then current problem. It would seem 
to be unwise to forecast the precise nature 
of these problems. An increase in imposed 
labor relations rigidities, however, would 
amount to such a forecast. (2) Much, 
though not all, of the case against organized 
labor involves the heroic leap in logic from 
probabilities. | Lindblom’s 


societal 
seems 


possibilities to 
conclusion concerning the effects of union 
wage behavior on the economy, for in- 
stance, is especially dependent upon such 
methodology. While evidence can be cited 
to substantiate the probability of power 
abuse, there is another body of evidence 
relative to harmonious labor relations that 
substantiates with equal force an opposite 
conclusion. (3) The wealth and productivity 
of the United States economy provides a 

“This is one of the more important points 
made by Galbraith, in the work cited at foot- 
note 43, pp. 112-113. Unfortunately, the contro- 
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buffer against economically incorrect be 
havior.” A fortunate aspect of this fact is 
that it is possible to be cautious in develop 
ing public policy without the fear of cata 
clysm that would plague a similar approach 
in less virile economies. 

In a process of bold generalization it is 
necessary to neglect many complicating and 
corollary factors. These cannot be treated 
here at any length, but a few will be men- 
There is, first, the fact that labor- 
relationships are in different 
Many unions 


tioned. 
management 
stages in different industries. 
found themselves faced with a Taft-Hartley 
Act before they were able to take advantage 
of the Wagner Act. This together with the 
structural and procedural complexities «lis 
cussed above constitutes a tremendous chal- 
lenge to the ingenuity of a general public 
policy. Next, the suggested policy should 
not be interpreted to imply opposition of 
any and all legislation. Action against ob- 
viously illegal and antisocial behavior is not 
precluded Finally, the argument made 
here is not against the further development 
of government policy but is rather a plea 
for a lull in order to cast accounts and to 
provide a much needed road block against 
a legislative trend that is far more likely 
to intensify than to resolve any fundamental 
issues. There is as much need for a cooling 
off period in the legislative halls as there is 
around the collective bargaining table 


[The End] 


versy over his concept of countervailing power 
has minimized the attention it has attracted 
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